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QUESTIONS AND ANSWERS 

ON 

AGENCY. 



i. What is agency? 

Agency is founded upon contract either ex- 
press or implied, by which one of the parties 
confides to the other the management of some 
business to be transacted in his name or on his 
account, and by which the other assumes to do 
the business and render an account of it. (Kent 
Com., v. ii, 784.) Agency is a legal relation, 
founded upon the express or implied contract of 
the parties, or created by law, by virtue of which 
one party is employed and authorized to repre- 
l sent and act for the other in business dealings 

with third persons. (Mechem, 2.) 

2. Who is an agent? 

ta An agent is a person duly authorized to act on 

the behalf of another, or one whose unauthorized 
act has been duly ratified. (Ewell's Evans', 1.) 
An agent is one who acts for and in the stead of 



another, termed the principal, either generally or 
in some particular business or thing, and either 
after his own discretion in full or in part, or 
under a specific command. (Bishop, Cont., sec. 
1027; Huffcut, 5.) 

3. Into what two main heads may agency be 
divided ? 

The law of principal and agent, and the law of 
master and servant. (Huffcut, 5.) 

4. What is the leading distinction between 
principal and a^ent and master and servant? 

The true distinction is found in the nature of 
the undertaking, and the time and manner of its 
performance. Agency properly relates to trans- 
actions of business with third persons, and im- 
plies more or less of discretion in the agent as to 
the time and manner of his performance. Ser- 
vice has reference to actions upon or about 
things, and deals chiefly with matters of mere 
manual or mechanical execution in which the ser- 
vant acts under the direction and control of the 
master. (Mechem, 3; Huffcut, 5.) 

5. What is the meaning of the word servant? 

In legal nomenclature it has a broad signifi- 
cance and embraces all persons of whatever rank 



or position who are in the employ and subject to 
the direction or control of another in any depart- 
ment of labor or business. (Wood, Mast. & 
Serv., sec. i.) 

6. What names may be used to indicate 
principal and agent ? 

The principal is sometimes designated as an 
employer, constituent, or chief; while the agent 
is called at times an attorney, proxy, delegate, or 
representative. (Mechem, 5 ; Story 3, Evans', 2.) 

7. What is an actual agency ? 

An agency is actual when there exists a con- 
tract between the principal and the agent whereby 
there is a real employment by the former of the 
latter in some business of the latter to be trans- 
acted with a third person. (Mechem, 5.) 

8. What is an ostensible agency ? 

Wherever the principal intentionally, or by 
want of ordinary care (holding out) causes a 
third person to believe another to be his agent 
who is in reality not his agent, there exists in 
law an ostensible agency. 

9. What is the general classification of agents 
based upon the extent of their authority ? 

1, Universal; 2, general; 3, special or particular. 
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io. What are the classifications based upon 
the nature of the agency ? 

There are mercantile and non-mercantile agents, 
or with regard to their obligations in selling del 
credere agents and agents not del credere, and in 
regard to the degree of skill required of them 
gratuitous and paid agents and professional and 
non-professional agents. (Mechem, 5.) 

11. Who is an universal agent? 

One who is authorized to transact all of the 
business of his principal of every kind. 

12. Who is a general agent? 

One who is authorized and empowered to 
transact all of the business of his principal of a 
particular kind or in a particular place. (Huff- 
cut, 19.) 

13. Who is a special agent? 

One authorized to act for his principal in only 
a single, specific transaction, stich act or trans- 
action not being in the ordinary course of a trade 
or profession which he is following. (Huffcut, 
19; Mechem, 7.) 

14. What are the threefold consequences in 
law of creating an agency ? 

1, It establishes new legal relations between the 



constituent (principal) and representative (agent); 
2, it establishes new legal relations between the 
constituent (principal) and third persons, that is, 
it imposes voluntary primary (recusable) obliga- 
tions upon the principal in favor of third persons, 
or gives him a correlative right against third per- 
son; 3, or it creates new legal relations between 
the representative (agent) and third persons, or 
disturbs existing legal relations between them. 
(Huff cut, 6.) 

15. What is the particular difference between 
agency and trusts ? 

In agency the legal title and use of the prop- 
erty concerned are in the principal and not the 
agent, while in trust the legal title is in the 
trustee and the use in the cestui. Agency is a 
topic of the common law; trusts are a topic of 
equity. For some purposes, however, an agent 
is treated as a quasi trustee and required to ac- 
count in equity. (Huff cut, 7.) 

16. What is the difference between agency 
and partnership ? 

The relation of principal and agent exists in all 
partnerships, but to constitute a partnership there 
must be more than the mere relation of principal 
and agent. The United States Supreme Court, 
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in the case of Meehan vs. Valentine, 145 U. S., 
411, lays down the rule that to constitute a part- 
nership there must be a joint business (agency) , . 
a community of interest and a sharing of profit. 
The agency in partnership is of a peculiar char- 
acter, each partner being a principal as to the 
others, and also each being the agent of each of 
the others. (Burdick on Part., 159.) , 

17. What is the distinction between agency 
and sale? 

The question as to whether the relation be- 
tween the parties is that of principal and agent, 
or vendor and vendee, depends upon the con- 
struction of the contract; if it appears that one 
is to act for the other, that other retaining title 
to the property, then it is agency, but if it appears 
that the title has passed between the parties it is 
a sale; it is difficult to determine in some cases 
whether there is a sale or a del credere agency; 
the intention of the parties, as it appears from 
their contract or their actions, must determine { 

the question. (Huffcut, 8.) 

18. What is the test by which to determine 
whether one is a servant or an independent 4 
contractor ? j 

In general if the employer retains any control, 
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or right of control, over the means or methods 
by which the work is to be accomplished, the 
employee is a servant ; if the employer does not 
retain such control, or right of control, then the 
employee is in no sense a servant, but an inde- 
pendent contractor, responsible to his contractee 
for results only. (Huff cut, 9.) 

19. What are some of the principal classes 
of agents ? 

Attorneys at law, auctioneers, brokers, factors, 
commission merchants, ship masters, bank officers 
and the like. (Mechem, 7.) 

20. Who is an attorney-at-law ? 

One whose profession is to give advice and 
assistance in legal matters, and prosecute and 
defend in the courts the causes of those who may 
employ him for that purpose. Often one acting 
as an agent of this sort is termed an attorney in 
fact. 

2 1 . Who is an auctioneer ? 

One who, dealing with assembled persons com- 
peting, sells property to those who make or ac- 
cept the offers most favorable to the owner. 
(Bishop, Con. sec. 1131.) He is a person em- 
ployed to sell at public sale, after public notice, 
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property to the highest bidder. (Wharton, agency, 
sec. 638.) 

22. Who is a broker? 

One whose occupation it is to bring parties 
together to bargain, or to bargain for them, in 
matters of trade, commerce or navigation. (Me- 
chem, 8; Huff cut, 151; Evans, 4.) A broker is 
a specialist employed as a middleman to negotiate 
between the parties a sale or other business con- 
tract. (Wharton, sec. 695.) He is essentially a 
go-between, has no special property in the goods, 
and must sell them in the name of the principal. 

23. Who is a factor or commission merchant? 

One whose business it is to receive and sell 
goods for a commission ; he differs from a broker 
in that he is entrusted with the possession of the 
goods to be sold, and usually sells in his own 
name, and is invested by law with a special prop- 
erty in the goods and a general lien upon them 
for his advances. 

24. What is a del credere commission ? 

One under which the agent, in consideration of 
an increased commission, engages to insure to 
his principal not only the solvency of the debtor, 
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but the punctual discharge of the debt; and he is 
liable, in the first instance, without any demand 
from the debtor, but the principal Cannot sue the 
del credere factor until the debtor has refused or 
neglected to pay. (Mechem, 10; Huff cut, 21.) 
He is virtually a surety, and is distinguished from 
other agents by the fact that he guarantees that 
those persons to whom he sells shall perform the 
contracts which he makes with them. 

25. Who is a supercargo? 

A person employed by a commercial company 
or private merchant to take charge of the cargoes 
they export to foreign countries, to sell them 
there to the best advantage, and to purchase 
proper commodities to relade the ships on their 
return home. (Parsons, Maritime Law; Abbott, 
Shipping.) 

26. For what purposes may an agency be 
created ? 

As a general rule an agency may exist for the 
transaction of any lawful business ; and whatever 
a person may lawfully do, if acting in his own 
right and in his own behalf, he may lawfully dele- 
gate to an agent. (Story, sec. 6; Mechem, 11; 
Huff cut, 23.) 
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2 J. Can an illegal or personal act be dele- 
gated ? 

No one can perform or do an illegal act, or 
one which is immoral or opposed to public policy, 
with the sanction of the law, and therefore cannot 
delegate an authority to do such acts, nor can the 
performance of an act which is personal in its 
nature be delegated, nor can a delegated power 
to do an act be delegated. (Mechem, 12.) 

28. What is a marriage brokerage contract? 

An agreement for the procurement of a mar- 
riage for a commission or other compensation. 
Such contracts are opposed to public policy and 
void. (Mechem, 27.) 

29. Who may be principals ? 

It may be stated as a general rule that by the 
common law every person who is competent to 
act in his own right and in his own behalf may 
act by an agent. (Mechem, 33.) I 

30. Who may be agents ? 

Any person who has sufficient capacity to act 
for himself is also competent to act as the agent 
of another. Many persons disqualified for acting 
for themselves may yet act as agents in the exe- 
cution of a naked authority, it being necessary 
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only that the agent should have sufficient under- 
standing to follow instructions. (Mechem, 48; 
Huff cut, 34.) ' 

31. How may the contract of agency be 
made? 

By oral communication, by writing, or by an 
instrument under seal; as a general rule the 
contract of agency may be oral, but where by 
the terms of the contract it is not to be per- 
formed within a year, it is required by the 4th 
section of the statute of frauds to be in writing, 
but if it be such a contract as may be performed 
or terminated within a year it need not be in 
writing. 

32. Must the agent's authority to sign a con- 
tract under the statute of frauds be in writing? 

Unless the statute of the particular jurisdiction 
requires it to be in writing the appointment may 
be oral, although the contract must be executed 
in writing. In many cases an auctioneer or 
broker may act for both parties in signing the 
memorandum, but one party cannot act for the 
other. 

33. How must the authority of an agent to 
execute an instrument under seal be given ? 

Where the contract between the principal and 
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the third party is required to be under seal, the 
authority of the agent to execute the instrument 
must itself be under seal. A contract for the sale 
of lands need not be under seal, although it must 
under the statute of frauds be in writing ; but the 
conveyance of the lands must be under seal, and 
the authority of the agent to execute the convey- 
ance must be under seal. (Huffcut, 37.) 

34. What are the apparent exceptions to the 
rule that the agent's authority to execute a 
sealed instrument must be under seal? 

1, If the specialty be executed by the agent in 
the presence of the principal, the agent's authority 
need not be under seal; 2, if the seal is super- 
fluous in the sense that the instrument, though 
actually sealed, need not be sealed in order to be 
valid, the seal may be disregarded and a parol 
authority will be sufficient; 3, if a corporation 
executes a specialty, the agent's authority to exe- 
cute it and affix the corporate seal need not itself 
be under seal ; it is sufficient that the authority 
was conferred by a vote of the directors; 4, in 
many jurisdictions it is held that one partner may 
be authorized by parol to execute specialties in 
the partnership name. (Huffcut, 38.) 
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35- Can an agent's authority be established 
by his own statement or admissions ? 

The agent certainly cannot confer authority 
upon himself. Evidence of his own statements 
or admissions therefore, is inadmissible against 
his principal for the purpose of establishing, en- 
larging, or renewing his authority; nor can his 
authority be established by showing that he 
acted as agent or that he claimed to have the 
power which he assumes to exercise. His acts 
and statements cannot be made use of against the 
principal until the fact of the agency has been 
shown by other evidence. (Mechem, 74.) 

36. What is meant by ratification ? 

An agreement by one to adopt an act per- 
formed by another for him, and it may be ex- 
pressed, which is in direct terms, or implied from 
the acts of the principal; by ratifying a contract 
a man adopts the agency altogether, as well what 
is detrimental as what is for his benefit. 

37. What is the effect of the ratification of a 
lawful contract ? 

It has a retrospective effect and binds the 
principal from its date and not only from the 
ratification, for the ratification is equivalent to an 
original authority. Such ratification will, in gen- 
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eral, relieve the agent from all responsibility on 
the contract, when he would otherwise have been 
liable. 

38. What are essential elements of ratifica- 
tion? 

1, An act performed by an agent in behalf of an 
existing principal; 2, the subsequent real assent 
of the principal to the act so performed in his 
behalf; 3, the competency of the principal to 
give a binding assent ; 4, in some cases an assent 
in a particular form; 5, the legality of the act 
ratified. (Huffcut, 43.) 

39. What is an estoppel ? 

The preclusion of a person from asserting a 
fact by previous conduct inconsistent therewith, 
on his own part or the part of those under whom 
he claims, or by an adjudication upon his rights 
which he cannot be allowed to call in question. 
A preclusion in law which prevents a man from 
alleging or denying a fact in consequence of his 
own previous act, allegation, or denial of a con- 
trary tenor. (Steph. PL, 239.) 

40. What are the different classes of estop- 
pel? 

i, Estoppel by deed, which is by some matter 
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contained in a valid sealed instrument ; 2, estop- 
pel by record, by the adjudication of a competent 
court of record ; 3, estoppel in pais or equitable 
estoppel, which is one by virtue of some act or 
action not under seal nor of record in a court. 

41. What are the elements involved in estop- 
pel by conduct ? 

A misrepresentation or a' concealment of a 
material fact, made with knowledge of the fact, to 
one who is ignorant of the truth; made with the 
intention that he should act upon it, and leading 
him to act upon it. The representation must be 
credited as true, and the thing of value be parted 
with, the credit be given, or the liability be in- 
curred, in consequence thereof. (And. Law Die.) 

42. In what three ways may the authority of 
a wife to pledge her husband's credit arise? 

Actual authority, which is simply the usual 
agreement of agency ; ostensible authority, which 
arises where a husband and wife live together 
and is the presumption that she is authorized to 
pledge his credit for the ordinary and usual 
household purchases, outside of these other facts 
must be shown to indicate authority; authority 
by necessity which is that created by the law as a 
result of a marital relation by virtue of which the 
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wife has power to pledge her husband's credit to 
obtain necessaries which he has neglected or re- 
fused to provide. (Huff cut, 73.) 

43. How may the relationship of principal 
and agent be determined ? 

1, By the original agreement, which would be 
the passage of the time for which the agency was 
created or by the accomplishment of the object ; 
2, by act of the parties, which would be a revoca- 
tion by the principal or a renunciation by the 
agent ; 3, by operation of law, which would be by 
death of one of the parties, by insanity of one of 
the parties, by bankruptcy of one of the parties, 
by marriage, by war and by termination of the 
principal's authority. (Mechem, 127, 173.) 

44. When may the principal revoke the 
agency ? 

As between principal and agent, authority is 
revocable at any time if not coupled with an 
interest, as the right of the agent to represent the 
principal depends upon the will and license of the 
latter, whose act it is which creates the authority 
and for whose benefit and purposes it is called 
into being. 

45. What is an agency coupled with an in- 
terest ? 
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Where the agent at the time of his appoint- 
ment acquires also an interest in the subject 
matter so that while acting in the interest of the 
principal in relation thereto he is also acting in 
his own behalf. (Hunt vs. Rousmainer, 8 
Wheaton [U. S.], 201.) 

46. What interest is sufficient to render the 
authority irrevocable ? 

It must be an interest or an estate in a thing 
itself or in the property which is the subject of 
the power; the power and the estate must be 
united and co-existent, and generally of such a 
nature that the power would survive the principal 
and be capable of execution in the agent's name. 
(Mechem, 134; Huffcutt, 79.) 

47. What is the rule as to revocation of the 
authority of a general agent? 

The general rule of law is that the acts of a 
former general agent within the scope of his 
original authority will, notwithstanding its revo- 
cation, continue to bind the former principal to 
those parties who have been, and still are, dealing 
with him in good faith, in reliance upon his for- 
mer authority, until they have had notice of its 
revocation. But this rule has no application 
where the act done is beyond the scope of the 
agent's former authority. (Mechem, 151.) 
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48. What is the rule as to the revocation of 
the authority of a special agent? 

Where the authority of an agent is for a spe- 
cific act, no presumption arises as does from a 
continuous course of dealing, and the rule is, 
therefore, that no notice is required to be given 
to third persons of the revocation of the authority 
of a special agent, except where the revocation is 
made after the agent has entered upon the per- 
formance of his agency, when notice should be 
given to those persons with whom the agent had 
occasion to deal during its continuance. (Me- 
chem, 151; Huffcut, 80, 81.) 

49. What are the rights of an agent on the 
revocation of his authority? 

Whether he be a general or special agent, no- 
tice of revocation must be given to him by the 
principal, and as between the principal and agent 
the revocation becomes operative from the time 
it actually becomes known to him, and the prin- 
cipal is not bound, as between himself and the 
agent, to notify the latter of his dissent from acts 
which the agent thereafter assumes to do by vir- 
tue of the original authority. (Mechem, 152.) 
But if the revocation is wrongful the agent may 
recover for breach of contract. 



«3 

5C What notice must be given to a sub- 
agent ? 

Where the sub-agent derives his authority 
solely from the agent no notice is required to be 
given him by the principal, but where he was 
appointed by and with the authority of the prin- 
cipal he is in reality the agent of the principal, 
and is entitled to notice. 

51. What is the rule as to notice to third 
persons and the public on revocation? 

To all persons who have had actual dealings 
with the agent actual notice must be given, or such 
knowledge of the fact must be brought home to 
them as would be sufficient to put an ordinarily 
prudent man upon inquiry. To persons who have 
had no actual dealings, notice may be given by 
publication in some newspaper of general circus 
lation. Notice by publication is sufficient, even 
to those who have had dealings with the agent, 
if it can be shown that they saw it. (Mechem, 

153) 

52. What is the rule as to revocation of a 
public agency ? 

Where a statute requires the creation and main- 
tenance of an agency to subserve some purpose 
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in which the citizens of a State may have an in- 
terest, the authority of an agent appointed in 
pursuance thereof cannot be revoked at the mere 
will of the principal unless for the appointment of 
another. (Mechem, 154.) 

53. When may an agent renounce his agency? 

In general the renunciation may be made at 
any time. His power to do this is co-extensive 
with the principal's power to revoke, but his 
right to do so is like the principal's right to re- 
voke, limited by his contracts in the premises. 

54. What is the liability of an agent to his 
principal on revocation ? 

Where the agency is indefinite in duration the 
agent may, upon giving reasonable notice, sever 
the relation at any time without liability to the 
principal, and will be entitled to compensation 
for services up to that time, but where the agency 
is for a definite period, or was undertaken for a 
valuable consideration, the agent would be liable 
to the principal for any damages he might suffer 
by the renunciation. (Mechem, 155.) 

55. What notice is necessary to third per- 
sons on renunciation by the agent ? 

The agent need only give notice to his princi- 
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pal, and the renunciation becomes operative from 
the time such notice is given. The principal 
must, for his own protection, give notice to third 
persons in the same manner as where there is a 
revocation. 

56. What effect does death have upon the 
agency ? 

The death of either the principal or the agent 
immediately determines the agency, unless it be 
an agency coupled with an interest, when a sub- 
sequent execution of it will be good. (Huff- 
cut, 84.) 

57. What is the effect of insanity on the con- 
tract of agency ? 

The after-occurring insanity of the principal or 
agent terminates the agency, and if the insanity 
has been judicially declared, the decree of the 
court will be regarded as notice and the revoca- 
tion will operate upon all persons, whether or not 
they have actual knowledge of the insanity. But 
when the principal has not been formally adjudged 
insane, persons dealing with the agent in igno- 
rance of the insanity will be protected. An agency 
coupled with an interest is not terminated by in- 
sanity. (Huffcut, 84.) 
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58. What effect does illness have on the 
agency ? 

The illness of the principal would have no 
effect on the agency. But the illness of the 
agent, which incapacitated him from performing 
the duties of the agency, would warrant him in 
renouncing the contract, and perhaps the princi- 
pal might revoke. (Huff cut, 85.) 

59. What effect does marriage have upon 
the agency? 

As a general rule it does not operate as a 
termination of the agency. It may, however, 
revoke an authority, the exercise of which would 
impair rights growing out of marriage, and under 
the old law the marriage of a femme sole princi- 
pal terminated the agency; under the modern 
married woman's acts this is generally not true. 

60. What effect does arrest and imprison- 
ment have ? 

Of an agent it terminates the agency because 
the constraint renders it impossible for him to 
continue the relation. And if a corporation be 
dissolved by judicial proceedings the agency is 
terminated, as likewise it is by the dissolution of 
a partnership, whether voluntary or involuntary, 
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if the firm was either principal or agent. (Huff- 
cut, 86.) 

61. What effect does bankruptcy of the prin- 
cipal have ? 

The general rule is that the legal bankruptcy of 
the principal or his assignment for the benefit of 
creditors of the subject-matter of the agency, re- 
vokes the authority of the agent. Mere insolv- 
ency does not have this effect, as it only results 
from the operation of the law, when voluntarily or 
involuntarily, the principal surrenders and the law 
assumes control of his affairs. (Mechem, 169.) 

62. What effect does bankruptcy of the 
agent have ? 

It revokes his authority to deal with the princi- 
pal's property rights, although he might still per- 
form a purely formal act, as the carrying out of 
an existing trust which is incumbent upon him. 
(Huff cut, 86.) 

63. What is the effect of war upon an agency? 

The general rule is that all trading or commercial 
intercourse between two countries at war is pro- 
hibited applies to cases of agency where the war 
is between the country of the principal and that 
of the agent, with the result that the agency is 
dissolved. (Mechem, 171.) 
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64. What are the two exceptions to the rule 
that an agency may be revoked by a principal ? 

1, Where the agent has a power coupled with 
an interest; 2, when the agent has a power 
coupled with an obligation. (Huff cut, 88.) 

65. What is a power coupled with an inter- 
est? 

The American rule is that an interest in the 
subject-matter of the agency by way of security 
or indemnity, coupled with the power to sell or 
otherwise dispose of the property, renders the 
power irrevocable; but an interest by way of 
compensation in the proceeds of such sale is not 
such an interest as will render the power irre- 
vocable. (Huff cut, 89.) 

66. What is a power coupled with an obliga- 
tion? 

A power in the execution of which an agent 
has come under some obligation to a third per- 
son. Where the revocation would involve the 
agent in liability to a third person the principal 
cannot revoke, nor will the law revoke, the agency. 
(Huff cut, 89.) 

67. What are the sources of the obligations 
of the principal and agent to each other ? 
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The obligations of each are fixed either by the 
terms of their contract or by the terms annexed 
by law or custom, or by the terms reasonably in- 
ferred from the circumstances of the case. 

68. What are the obligations of the principal 
to his agent? 

i, A duty to compensate the agent; 2, a duty 
to reimburse the agent; 3, a duty to indemnify 
the agent. (Huffcut, 92.) 

69. As to the payment of compensation what 
is the rule ? 

An express agreement as to compensation will 
fix definitely the right and amount of recovery 
for agent's services. In such cases terms fixed 
by the parties are conclusive of the reciprocal 
rights and obligations, but where there is no ex- 
press agreement an implied agreement to pay 
whatever the services are reasonably worth arises 
under all circumstances where a reasonable man 
would infer that the services were not intended 
to be gratuitous. (Huffcut, 93; Mechem, 432.) 

70. What are the three cases determining 
the intention as to whether the services were to 
be gratuitous ? 

1, If the services were rendered on request 
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there is a presumption that compensation was 
intended, except where the transaction is between 
near relatives, when there must also be an express 
promise; 2, where there is no express request 
the circumstances of the transaction may raise 
an implied request, or an implied acceptance of 
an offer, and therewith an implied promise to 
pay; 3, where there is neither an express or im- 
plied request, nor an express or implied promise, 
the services are deemed gratuitous, however they 
may have been. (Huff cut, 94.) 

71. What special remedy may an agent have 
for his compensation ? 

In addition to the general remedies open to all 
creditors, agents have a lien upon the subject- 
matter of the agency, which may be either general 
or particular. 

72. What is a general lien? 

A general lien exists where one has the right 
to retain possession of goods or chattels as se- 
curity for a general balance, independent of the 
transaction in which possession was obtained. 
(Huff cut, 94.). 

73. What is a particular lien ? 

A particular lien covers only goods or chattels 
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in respect of which debts or obligations were 
incurred. 

74. To what class of liens does that of an 
agent belong ? 

Aside from special classes of agents, as factors, 
bankers and attorneys, the lien is special or par- 
ticular, and extends only to the amount claimed 
for services or expenditures performed or incurred 
in behalf of the very property upon which the lien 
exists; it extends to property or funds which are 
the produce or fruit of the agency, but is lost if 
the possession is parted with. 

75. If an agent perform services which were 
unauthorized, can he recover compensation 
therefor ? 

If there has been a subsequent ratification, or 
the benefits have been accepted by the principal, 
he can recover for the services in the same way 
and to the same extent as if the service had been 
originally authorized. (Huff cut, 95.) 

76. Where there is a wrongful revocation in 
breach of a contract by the principal, what are 
the agent's rights? 

1, He may treat the contract as still in exist- 
ence and sue for the stipulated compensation as 
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it falls due; 2, he may treat the express contract 
as rescinded and sue in quantum meruit for the 
value of services performed as upon an implied 
contract; 3, he may treat the contract as broken 
and sue in damages for its breach. (Huff cut, 96.) 

7 7. What is the effect on the liability of the 
parties where the revocation of the agency was 
by the law ? 

It operates as a discharge of the contract as to 
both parties, but does not relieve or discharge 
the principal for liability on services already ren- 
dered unless there is an express stipulation that 
such compensation shall not be paid on the ter- 
mination of the agency by the law or by death or 
incapacity. (Huff cut, 99.) 

78. Can an agent who renounces in breach 
of a contract recover compensation for services 
rendered ? 

It is generally held that he cannot, as it is of 
his own wrong, but in some jurisdictions he has 
been allowed to do so if the value of the services 
exceeded the damages caused by the breach. This 
applies to indivisible contracts, or to one partly 
performed division of a divisible contract. (Huff- 
cut, 100.) 
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79- Where an agent acts for both parties 
what are his rights as to compensation ? 

His right to receive compensation from both 
depends on the knowledge or want of knowledge 
by the principal that his agent was acting for 
both parties. If X acts as agent for Y and Z in 
a transaction between the two, he may recover 
from both if each knew that he was acting for the 
other, but cannot recover from either if neither 
knew of the double agency ; and if the money has 
been paid the agent in ignorance of this fact, the 
money may be recovered back by the principal. 
(Huffcut, 102J 

80. What is the agent's right to reimburse- 
ment? 

He is entitled to be reimbursed for all sums 
which he has paid out, or become individually 
and solely liable for, in the due course of the 
agency and for the principal's benefit. The ex- 
penses or outlays must have been reasonably 
necessary in due course, and not unreasonable in 
amount, or occasioned by the default or negli- 
gence of the agent himself. 

81. What is the agent's right to indemnity? 
He is entitled to indemnity against the conse- 
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quences of all acts performed by him in the due 
execution of his authority which are not illegal or 
due to his own default. 

82. Can the obligations of the principal to 
his agent be assigned ? 

The rule of law is strict that no one can assign 
his obligations, and accordingly the principal can- 
not assign to a third person the obligations 
which by his contract he undertakes towards his 
agent. (Huffcut, 105.) 

83. Can the principal assign his right to the 
services of the agent? 

He cannot, as the agent is not bound to as- 
sume a fiduciary relationship toward the assignee 
or consent to be governed by the latter. The 
principal may, with the consent of the agent, 
transfer the services to another. 

84. What are the obligations of the agent to 
the principal ? 

1, To obey the instructions of the principal; 2, 
to exercise the skill, judgment, and care neces- 
sary to the prudent discharge of the agency; 3, 
to act with the highest good faith in the manage- 
ment of the principal's interests; 4, to account 
for all the proceeds and profits of the agency ; 5, 
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to act in person, except where authorizecTby his 
principal or by custom to act through sub-agents. 
(Huff cut, 1 06.) 

85. What is the rule as to liability of the 
principal on contracts made by his agent? 

Where the agent acts within the scope of his 
actual authority the principal is liable to third 
persons upon all contracts made by the agent; 
and upon all contracts made by his agents within 
the scope of ostensible or apparent authority, 
unless the third person has notice that the agent 
has exceeded his authority. But the principal is 
not liable upon contracts made by his agents 
beyond the scope of the actual or ostensible 
authority. 

86. What is holding out? 

Where one places another in such a position as 
to lead third persons acting prudently to believe 
that the agent has authority, it is holding out 
and the principal will be estopped to deny the 
agency or the authority that reasonably attaches 
to it. (Huff cut, 130.) 

87. What is necessary on the part of the 
third person to work an estoppel against the 
principal based upon holding out? 



36 

The third person must have relied in good 
faith and prudently upon the appearance of au- 
thority based upon holding out, but if he is 
negligent and it is his own negligence, and not 
the conduct of the principal, that is the approxi- 
mate cause of his loss he cannot recover from the 
principal. 

88. What are the elements which combine to 
make up what is called the apparent scope of 
the agent's authority? 

That appearance of authority upon which the 
public may rely arises from four elements: i, 
the powers actually conferred; 2, the powers 
necessarily or reasonably incidental to those 
actually conferred; 3, the powers connected by 
custom or usage to those actually conferred ; 4, 
the powers which the principal has by his con- 
duct led third persons reasonably to believe that 
his agent possesses. (Huffcut, 135.) 

89. What are the exceptions to the rule that 
the principal and not the agent is the proper 
person to sue for breach of a contract made by 
an agent? 

1 , Where an agent is contracted with by a deed 
in his own name ; 2, where the agent is named as 
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a party to a bill of exchange or other commercial 
paper ; 3, where the right to sue on a contract is, 
by the terms or circumstances of it, expressly 
restricted to the agent; 4, where the contract is 
made with the agent himself, i. e., where the 
agent is treated as the actual party with whom 
the contract is made; 5, where the agent is the 
only known or ostensible principal, or where the 
agent has made a contract not under seal in his 
own name for an undisclosed principal ; 6, where 
an agent has made a contract, in the subject- 
matter of which he has a special interest or prop- 
erty; 7, where the agent has paid away money of 
the principal's under circumstances which gave a 
right to recover it back. In numbers 1, 2 and 3 
the agent only can sue, while in 4, 5, 6 and 7, 
either the agent or principal may sue. (Perry, 
PL 118.) 

90. What are the exceptions to the rule that 
the principal and not the agent is the proper 
person to be sued for the breach of a contract 
made by an agent? 

1, Where an agent contracts by deed in his 
own name; 2, where an agent draws, endorses, 
or accepts a bill of exchange or promissory note, 
in his own name; 3, where credit is given ex- 
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clusively to the agent; 4, where an agent con- 
tracts for persons incapable of contracting; 5, 
where the contract is made by the agent himself, 
t. e. y where the agent is treated as the actual 
party by whom the contract is made, or in other 
words, where the agent, though acting as such, 
incurs a personal responsibility; 6, where the 
agent is the only known or ostensible principal, 
or where a contract (not under seal) has been 
made by an agent in his own name for an undis- 
closed principal ; 7, where money received by an 
agent for his principal has been paid under a mis- 
take of fact or obtained by means of a tort. In 
numbers 1, 2, 3 and 4 the agent only can be sued, 
while in 5, 6 and 7 either the principal or agent 
can be sued. (Perry, PI. 125.) 

91. X enters into a contract with Y in reality 
for himself but apparently as agent for another 
person whom he does not name. Can he sue 
on the contract? 

Yes; for Y has not been misled into believing 
on the responsibility of any other person, but has 
relied solely upon that of X ; if, however, X con- 
tracted in reality for himself, but apparently as 
agent for another, whose name he gives, he can- 
not sue on the contract as principal. (Perry, 
PI. 119O 
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92. If an agent without authority enter into 
a contract on behalf of the principal, can he be 
sued on the contract? 

No action will lie on the contract against the 
agent, but he is otherwise liable, except in those 
cases where his authority had expired without his 
knowledge at the making of the contract. 

93. What is the apparent scope of authority 
of an agent authorized to sell ? 

Impliedly or by custom he has the following 
authority to receive payment: 1, if he has posses- 
sion of the goods, but not otherwise; 2, to fix 
the term of the sale; 3, to warrant the quality of 
the goods sold with the usual and customary 
warranty for such goods. But he has no implied 
authority to 1, sell at auction; 2, exchange the 
goods by way of barter; 3, sell on credit; 4> 
pledge or mortgage the goods; 5, or after a sale 
is made to rescind the contract or modify its 
terms. (Huffcut, 141.) 

94. For what three purposes may the admis- 
sions or declarations of an agent be sought to 
be offered in evidence against the principal ? 

1, To establish the fact of the agency; 2, to 
establish the nature or extent of the authority; 
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3, to establish the existence or non-existence of 
some fact, other than the two named above, 
which is material to the issue in controversy be- 
tween the parties. 

95. Upon what does the competency of the 
admission or declaration depend ? 

In the first instance upon the purpose for which 
it is offered; and secondarily, upon the relation 
of the admission or declaration to the transaction 
in question and the general scope of the agency. 
(Huffcut, 178; Mechem, 100.) 

96. In order that the admission of the agent 
offered in evidence may be binding upon the 
principal, what elements must concur? 

1, The fact of the agency must be established; 
2, the admission or declaration must be in regard 
to some matter within the scope of the agent's 
authority; 3, the admission or declaration must 
constitute a part of the res gestce. 

97. What is the res gestce? 

It consists of all those facts and circumstances 
surrounding the main fact or transaction, and 
being so closely and intimately connected there- 
with as to serve to illustrate the character of the 
fact or transaction. 
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98. What is the rule as to notice to the 
agent? 

Wherever an agent in the course of his em- 
ployment receives notice of such a nature that it 
is his duty to communicate it to his principal it 
is notice to the principal. In other words, the 
principal is chargeable with notice of all the mate- 
rial facts that come to the knowledge of his agent 
in a transaction in which the agent is acting for 
the principal. 

99. What is the rule as to notice acquired by 
an agent before the agency begins? 

There are two views of this to be taken, the 
first being that the principal is never to be charged 
with notice of any fact learned by the agent be- 
fore the agency begins. The second view is that 
notice acquired by an agent before the agency 
begins is notice to the principal, provided that 
the fact is present in the mind of the agent at the 
time of the transaction as to which the notice is 
invoked, and provided that the agent is at liberty 
to disclose it. (11 Wall. [U. S.,] 356.). 

100. Is notice to a sub-agent upon the same 
footing as notice to an agent? 

In Hoover vs. Wise, 91 U. S., 308, it was de- 
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cided that if the agent has power to appoint a 
sub-agent, notice given to a sub-agent is notice 
to the principal, but if the agent has not power 
to appoint a sub-agent then notice to the sub- 
agent is not notice to the principal. 

101. What is the rule as to the liability of a 
principal for the torts of his agent? 

It is a well-established rule that the master is 
liable for all torts committed by his servant in 
the course of the employment and for the mas- 
ter's benefit, and in some cases even when the 
tort was committed for the servant's own pur- 
poses. In the case of an agent the principal is 
liable for torts committed by representation when 
the principal held the agent out as having au- 
thority to make the representation, and where a 
third person has been induced to act to his preju- 
dice thereby, relying reasonably upon the osten- 
sible authority of the agent and the representa- 
tions made by him. And an agent may have real 
or ostensible authority to make representations; 
a servant may have real, but cannot have osten- 
sible authority to commit torts. 

1 02. What is the nature of a third person's 
remedies when injured by a misrepresentation? 

An action in tort for deceit where the misrep- 
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resentation was made with knowledge of its falsity 
or with a reckless disregard of its falsity, but no 
action will lie in tort where it is innocently made ; 
it may, however, give a right to rescind a con- 
tract for work and estoppel, and there is also a 
right of restitution in equity which is similar to 
the common law remedy in damages. (Huff cut, 
196.) 

103. What implied powers has an attorney 
of record as incidental to his authority to man- 
age and control the cause of his client? 

1, To make such affidavits as are required in 
the progress of the cause, when the facts are 
within his knowledge ; 2, to waive a verification ; 
3, to serve and accept service of all necessary and 
proper papers, notices, etc., during the progress 
of the cause; 4, to waive formal notice of pro- 
ceedings in the cause; 5, to waive or extend the 
time fixed for any motion or proceeding; 6, to 
consent to a reference of the cause; 7, to submit 
the cause to arbitrators ; 8, to dismiss or discon- 
tinue the action; 9, to consent to a non-suit; 10, 
to appeal the case ; 1 1 , to admit facts for the pur- 
poses of trial, either on the trial or before; 12, 
to stipulate as to the issues to be" tried; 13, to 
waive informalities and technicalities; 14, to re- 



44 

lease an attachment lien before judgment; 15, to 
stipulate that judgment in the cause be the same 
as in another cause then pending involving the 
same question; 16, to get necessary briefs printed 
at client's expense; 17, to bring a new action for 
non-suit; 18, to agree that, upon judgment being 
entered for his client, he will suspend the issue of 
execution; 19, to remit damages after a verdict. 

104. What powers are not implied as inci- 
dental to the authority of an attorney of record 
to manage and control the cause of his client ? 

1, To admit or accept service of original pro- 
cess by which the court acquires jurisdiction for 
the first time of the person of his client; 2, to 
confess or consent to judgment against his client ; 
3, to enter a retraxit when it is final bar ; 4, to 
stipulate that the dismissal of an action shall bar 
an action for malicious prosecution; 5, to com- 
promise the claim of his client; 6, to release his 
client's cause of action ; 7, to stipulate not to ap- 
peal or move for a new trial; 8, to release the 
property of the defendant from the lien of a judg- 
ment or from the levy of an execution; 9, to 
release his client's security without payment; 10, 
to discharge or release a surety or endorser; 11, 
to discharge a defendant in custody on a ca. sa. 
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without the plaintiff's consent or without satis- 
faction; 12, to agree to suspend proceedings on 
a judgment; 13, to release a garnishee from the 
attachment of money or property in his hands; 
14, to release the interest of parties so as to make 
them competent as witnesses: 15, to give an ex- 
tension of time upon the demand; 16, to assign 
or transfer the demand or suit to a third person ; 
1 7, to consent to stay the execution if lien will be 
lost; 18, to waive the right to an inquisition; 19, 
to give up the demand and take other security; 
20, to employ counsel at client's expense; 21, to 
stipulate that case shall not be tried during cer- 
tain periods ; 22, to undertake journeys on client's 
behalf and at his expense. 

105. A appoints B, an infant, as his agent to 
sell certain goods. B sells the goods to C. A 
afterwards seeks to disaffirm the sale, and 
brings this action to recover back the goods on 
the ground that B's act was void, as an infant 
cannot be an agent. Judgment for whom and 
why? 

Judgment for C. " It is by no means neces- 
sary for a third person to be sut juris, or capable 
of acting in his or her own right, in order to 
qualify himself or herself to act for others." 
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Story's Agency, Sees. 6, 7, 9. It is the un- 
doubted law of agency that a person may do 
through another what he could do himself in 
reference to his own business and his own prop- 
erty ; because the agent is but the principal act- 
ing in another name. The thing done by the 
agent is, in law, done by the principal. This is 
axiomatic and fundamental. Qui facit per alium 
facit per se. (Story's Agency, Sec. 440.) 

106. A sends B, his servant, with a horse of 
A's to C, with instructions to sell the horse to 
C for $500, but in no case to take any money 
from C. B sells the horse to C for $400, and 
makes away with the money. C knows noth- 
ing of the instructions to B. What are the 
rights of A against C, and give the reason for 
your answer? 

A has no rights. "Where private instructions 
are given to a general or special agent respecting 
the mode and manner of executing his agency, 
intended to be kept secret and not communicated 
to those with whom he may deal, such instruc- 
tions are not to be regarded as limitations upon 
his authority, and notwithstanding he disregards 
them, his act if otherwise within the scope of his 
agency, will be valid and bind his employer." 
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107. A gives B, his agent, power to sell real 

estate. B knowing that A is short of funds 
and is in need of cash, obtains a mortgage on 
the property and signs the same as A's agent 
under the power to sell. He sends the money 
thus obtained to A, who dies intestate, having 
retained the money. What are the rights of 
the heirs as to the mortgage? 

The heirs hold subject to the mortgage. By 
accepting and retaining the money, which was 
the fruit of the agent's act, without objection, the 
principal is presumed to have ratified that act. 
Having received the benefits of the contract, the 
heirs could not, as their intestate had signified 
his acquiescence, invoke the aid of the courts to 
relieve them of the obligation. 

108. A makes a contract in writing with B. 
A is in fact acting for C, an undisclosed prin- 
cipal. B sues C, and at the trial offers evi- 
dence to show that the contract was in fact 
made for C. Can he recover? 

Yes. A party who has entered into a written 
contract may maintain an action against the 
principal upon parol proof that the contract was 
in fact made for the principal where the agency 
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was not disclosed by the contract and was not 
known to the plaintiff when it was made. Such 
proof does not contradict the written contract. 
It superadds a liability against the principal to 
that existing against the agent. That parol evi- 
dence may be introduced in such a case to charge 
the principal, while it would be inadmissible to 
discharge the agent, is well settled by authority. 

109. A hired B as his agent, and in the con- 
tract of hiring, it was agreed that the authority 
given the agent to sell goods should not be 
revoked for five years. After one year A, the 
principal, revokes the agency. The agent re- 
fuses to cease acting. What are the rights of 
the parties? 

The principal may revoke, but he must respond 
in damages for the breach of the contract. The 
distinction must be drawn between the power and 
the right to revoke. As agency is a personal re- 
lation, it depends for its existence upon the will 
of the principal who creates it ; and he may, there- 
fore, recall the appointment of an agent of his 
own selection at his pleasure, unless the agency 
is coupled with an interest. Although the power 
to revoke may exist in a given case, yet it cannot 
be exercised without rendering the principal lia- 
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ble to damages, when he has agreed that the 
agency shall not be revoked for a certain period. 
(Hunt vs. Rousmanier, 8 Wheat. [U. S.], 174.) 

1 10. A is employed by the X corporation to 
go to Albany, and use his utmost influence and 
exertion to procure the passage of a bill, grant- 
ing to the corporation a certain railroad fran- 
chise in the city of New York. A goes to 
Albany and argues before the legislative com- 
mittee to the best of his ability. He sues the 
corporation for his services. Can he recover? 

No. This contract is void as against public 
policy. It is a contract leading to secret, im- 
proper, and corrupt tampering with legislative 
action. It is not necessary that the parties stip- 
ulated for corrupt action, or that they intended 
that secret and improper results should be had. 
It is enough that the contract tends directly to 
those results. It furnishes a temptation to the 
plaintiff to resort to corrupt means or improper 
devices to influence legislative action. It tends 
to subject the legislature to influences destructive 
of its character and fatal to public confidence in 
its action. The law avoids contracts and prom- 
ises made with a view to place one under wrong 
influences; those which offer him a temptation 
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to do that which may effect injuriously the rights 
and interests of third persons. It is a sufficient 
objection to a contract, on the ground of public 
policy, that it has a direct tendency to induce 
fraud and malpractice upon the rights of others 
or the violation or neglect of high public duties. 

The following rules are of value in determining 
the parties to an action where an agency exists. 

CONTRACTS. 

PLAINTIFFS. 

A contract entered into with a principal through 
an agent is in law made with the principal, and the 
principal, not the agent, is the proper person to 
sue for the breach of it. 

' Ex. i. Where an agent is contracted with 
by deed in his own name. 
Ex. 2. Where the agent is named as a party 
- to commercial paper. 
Ex. 3. Where the right to sue on a contract 
is, by the terms or circumstances of it, ex- 
pressly restricted to the agent. 
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' Ex. 4. Where the contract is made with the 
agent himself — i. <?., where the agent is 
treated as the actual party with whom the 
contract is made. 
Ex. 5. Where the agent is the only known 
or ostensible principal, or where the agent 
has made a contract not under seal in his 
own name for an undisclosed principal. 
Ex. 6. Where an agent has made a contract, 
in the subject-matter of which he has a 
special interest or property. 
Ex. 7. Where the agent has paid away 
money of the principal's under circum- 
stances which gave a right to recover it 
back. 

A person who enters into a contract in reality 
for himself, but apparently as agent for another 
person, whom he does not name, can sue on the 
contract as principal. 

A person who contracts in reality for himself, 
but apparently as agent for another person, whose 
name he gives, cannot sue on the contract as 
principal. 
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DEFENDANTS. 



A contract entered into by a principal, through 
an agent, is in law made by the principal, and the 
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principal, not the agent, is the person to be sued 
for the breach of it. 

■d f Ex. i. Where an agent contracts by deed in 
his own name. 
Ex. 2. Where an agent draws, indorses, or 
accepts a bill of exchange or promissory 
note in his own name. 
Ex. 3. Where credit is given exclusively to 

the agent. 
Ex. 4. Where an agent contracts for persons 

incapable of contracting. 
Ex. 5. Where the contract is made by the 
agent himself — t. e. t where the agent is 
treated as the actual party by whom the 
contract is made, or, in other words, 
where the agent, though acting as such, 
incurs a personal responsibility. 
Ex. 6. Where the agent is the only known 
or ostensible principal, or where a con- 
tract (not under seal) has been made by 
an agent in his own name for an undis- 
closed principal. 
Ex. 7. Where money received -by an agent 
for his principal has been paid under a 
mistake of fact or obtained by means of a 
tort. 
Ex. 8. Where an agent has signed certain 
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contracts on behalf of a limited company 

without using the word "limited/' in 

which case, probably, only the agent can 

be sued. 

An agent who, without having authority enters 

into a contract on behalf of a principal, cannot 

himself be sued on the contract, but is otherwise 

liable. 

Ex. Where the authority of an agent has 
without his knowledge expired at the 
time of his making the contract. 

TORTS. 

PLAINTIFFS. 

A principal (or employer) can never sue or 
what is merely an injury to his agent (or servant,), 
nor an agent (or servant^ for what is merely an 
injury to his principal (or employer) . 

DEFENDANTS. 

A principal is liable to be sued for the torts of 
an agent either committed by the command of 
the principal or subsequently assented to or 
ratified by him. 

An employer or master is liable to be sued for 
the torts of his servant if committed in the course 
of the servant's employment and for his master's 
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benefit ; or, in other words, in the service of his 
master. 

Ex. i. Where servant is injured by fellow 

servant. 
Ex. 2. Where the master is compelled by 

statute to employ a particular person. 
Ex. 3. Where the employer is a public 
officer under Government. 
A servant or other agent is liable to the person 
wronged for acts of misfeasance or positive wrong 
in the course of his employment, but not for acts 
of non-feasance or mere omission. 

An action for tort may be brought either 
against the principal or against the imme- 
diate actor in the wrong, but cannot be 
brought against an intermediate agent. 
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QUESTIONS AND ANSWERS 



ON 



BAILMENTS. 



i. What is a bailment? 

A bailment is a transfer of the possession of 
personal property, without a transfer of owner- 
ship, for the accomplishment of a certain purpose, 
whereupon the property is to be redelivered, or 
delivered over to a third person. (Hale, 2). A 
delivery of goods in trust upon a contract, either 
expressed or implied, that the trust shall be faith- 
fully executed on the part of the bailee. (Bl. 
Com., 451). A delivery of goods in trust upon 
a contract, expressed or implied, that the trust 
shall be duly executed, and the goods restored 
by the bailee as soon as the purposes of the bail- 
ment shall be answered. (2 Kent, 559.) 

(57) 
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2. What is the distinction between a bailment 
and a sale? 

One established test between a bailment and a 
sale, is that when the identical thing delivered is 
to be returned, though, perhaps, in an altered 
form, it is a bailment and the title is not changed; 
but when there is no obligation to return the spe- 
cific article received, and the receiver is at liberty 
to return another thing, either in the same or 
some other form, or else to pay money, he be- 
comes a purchaser; the title is* changed; the 
transaction is a sale, and the property is at the 
receiver's risk. (Benj., Sales, sec. i ; Tiffany, 
Sales, i.) 

3. What is the mutuum of the Roman law? 

A delivery of goods not to be returned in 
specie, but to be replaced by other goods of the 
same kind. At common law, such a transaction 
is regarded as a sale, and not a bailment. (Hale, 

36.) 

4. What character of property only is the 
subject of bailment? 

By the civil law corporeal personalty only might 
be bailed as it alone admitted of actual delivery ; 
at common law incorporeal personalty, as evi- 
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dences of title, debts, or choses in action, for 
which vouchers may be transferred, are the sub- 
ject of bailment. (Hale, n.) 

5. Who are the parties to a bailment? 

The bailor and the bailee; the bailor being the 
one who delivers the article or thing for use and 
the bailee being the one who receives it. 

6. What marks the inception of a bailment? 

Delivery; which may be either actual, where 
there is a transfer of the possession from the 
bailor to the bailee; or constructive, where there 
is no actual transfer of possession but an intention 
to transfer may be implied from the circumstances 
of the case; delivery may be made to the bailee 
himself or to a servant or agent for him. 

7. What is necessary as to the competency 
of the parties to a bailment? 

Wherever the bailment is one which is created 
by express contract, the ordinary rules as to 
capacity to make a contract apply ; but where the 
bailment arises by operation of law, capacity is 
material only in determining what is due care, 
which is the measure of the bailee's liability. 
(Hale, 18.) 
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8. What title is necessary in order to create 
a valid bailment? 

Wherever one has a special property in a thing, 
or the lawful possession of it, that will be suffi- 
cient ; the finder of an article, while not acquiring 
an absolute property, has such a property as will 
enable him to hold it against all the world except 
the rightful owner; and even though one holds 
property wrongfully, a bailment by him to a third 
person is valid against all persons other than the 
real owner. 

9. When a bailment is made in whom is the 
right of property? 

Right of property remains in the bailor, and 
he may transfer it without the bailee's consent 
subject to the right of the latter; notice of such 
transfer of title given to the bailee is a sufficient 
constructive delivery so that the property right 
may be held by the bailee against attaching cred- 
itors of the bailor for one who is a bona fide pur- 
chaser. 

10. Can the bailee dispute the bailor's title? 

He is estopped to deny the title of his bailor, 
but may show that the title has expired or been 
assigned to another to whom he, after notice of 
the assignment, must account. 
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ii. What care should be exercised by a 
bailee? 

Commensurate care, or what, under the cir- 
cumstances of the bailment, is due care, which is 
the measure of the bailee's obligation in the ab- 
sence of an express contract regarding the care 
to be used, and this notwithstanding the purpose 
of the bailment. 

12. Where a bailment arises by special con- 
tract what are the duties of the bailee? 

He must act with good faith and the necessary 
care and diligence required by the contract to 
perform the purposes of the bailment, and will be 
liable for any willful wrong or fraud, and irre- 
spective of negligence or fraud, for any breach of 
the bailment contract, or conversion of the bailed 
goods. 

13. When is negligence presumed in the case 
of a bailment? 

Generally the burden of proof as to negligence 
rests upon the plaintiff, (it is always on the party 
who has the affirmation of the issue) and the 
burden of proof never shifts ; it is held, however, 
that when the plaintiff establishes the receipt of 
the thing bailed in good condition, a failure to 
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return it, or a return in an injured condition, he 
has established a prima facie case, and the de- 
fendant must rebut the presumption of negligence. 
(85 Pa. St., 391; 144 N. Y., 1.) 

14. To whom must delivery be made by the 
bailee on the expiration of the bailment? 

It is an absolute duty of the bailee to redeliver 
to the bailor, or some one authorized by him, if 
it be within his power, and if he makes a delivery 
to a wrong person, even though upon a forged 
order, he will be liable to the bailor irrespective 
of the question of negligence. 

15. How is it determined to whom the bailee 
must deliver the things on the termination of 
the bailment? 

If the contract of bailment be an express one, 
it usually determines to whom the thing is to be 
delivered, but if it does, not the contract which 
the law implies is that the bailee should redeliver 
the thing to the bailor. (Hale, 32.) 

16. What is the division of bailments as given 
by Sir William Jones and corresponding to the 
Roman classification (or civil law)? 

1, Depositum, or deposit; 2, mandatum, or 
commission; 3, commodatum, or loan; 4, mu- 



63 

tuum; 5, pignori acceptum, or pawn; 6, locatum, 
or hiring, which is subdivided into locatio rei, 
locatio operis faciendi, locatio operis mercium 
vehendarum, and locatio custodiae. 

17. What is depositum? 

A naked bailment of goods, to be kept for the 
bailor without reward, and to be returned when 
he shall require it. (Jones, Bailm., 36; Hale, 
38; Story, Bailmn., sec. 3.) 

18. What is mandatum? 

A delivery of goods or chattels to somebody 
who is to carry them or do some act about them 
gratis, without any reward for such work or car- 
riage. (8 Ind., 315.) A mandate is when one 
undertakes without recompense to do some act 
for another in respect to the thing bailed. (2 
Kent, Com. [12th Ed.], 568.) 

19. What is commodatum? 

A gratuitous loan of goods to be temporarily 
used by the bailee and returned in specie. It is 
a loan for use. (Hale, 81.) Lending for use is 
a bailment of a thing for a certain time, to be 
used by the borrower without paying for it. 
(Jones, Bailm., 118.) 
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20. What is pignori acceptum, or pignus? 

It is a pledge or pawn, and consists of a deliv- 
ery of goods as security for some debt or engage- 
ment, and is accompanied by a power of sale in 
case of default. 

21. What is locatum? 

Locatum or locatio is generally defined to be a 
contract, by which the temporary use of a sub- 
ject, or the work or service of a person, is given 
for an ascertained hire, (i Bell, Com. [4th 
Ed.], sec. 198.) 

22. What is locatio rei? 

The mere hiring of a chattel for use so that the 
bailee acquires the right of use for a specified 
time on some consideration given or paid or 
promised to be given or be paid by him. 

23. What is locatio operis faciendi? 

The hire of active labor and services such as of 
a tailor to make clothes, or agents, factors, or 
commission merchants and other persons acting 
for compensation. 

24. What is locatio custodiae? 

The hire of care and attention or services to be 
bestowed upon the thing delivered, as a ware- 



65 

houseman, the distinction between this and the 
locatio operis faciendi being that in the latter 
there is a feasance, or active service, while in the 
former it is mere custody. 

25. What is locatio operis mercium vehen- 
darum? 

This is merely the hiring of the transportation 
of goods either from a public or a private carrier ; 
the transportation of goods or persons by a com- 
mon carrier for hire is an example. 

26. What is the usual classification of bail- 
ments at the present time with reference to 
benefit? 

1, Those for the sole benefit of the bailor, 
which include the depositum and mandatum; 2, 
those for the sole benefit of the bailee which in- 
clude commodatum; 3, those for the mutual 
benefit of the bailor and bailee which include the 
pignori acceptum and the locatio rei in its vari- 
ous forms. 

27. How are bailments for the sole benefit of 
the bailor created? 

They may arise or be created by express con- 
tract, when the ordinary rules as to capacity of 
the contracting parties apply, or by operation of 
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law independent of any express contract, when 
they are called quasi or constructive bailments. 
In all such the absence of intended compensation 
to the bailee is essential. 

28. Can one become a bailee of goods with- 
out his consent? 

No ; but the finder of goods lost, while under 
no obligation to take them into custody, will, if 
he voluntarily assumes the care of them, be bur- 
dened with the liabilities of a depository. 

29. What attaches liability to a quasi or con- 
structive bailee? 

The bailment arising by operation of law, and 
not by contract, the capacity of the parties is 
immaterial except as it affects the question of 
due care, the liability of the bailee arising by 
operation of law without regard to his capacity 
in any other respect. 

30. What is an involuntary deposit or bail- 
ment? 

It is one which arises by operation of law 
whenever the goods of one person have by un- 
avoidable casuality or accident been lodged upon 
another's land. * (2 H. Bl., 254.) 
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3i. How is the question as to intended com- 
pensation to be determined? 

As in all contracts the intention of the parties 
is the important thing. This is a question of 
fact to be determined from all the circumstances, 
and the burden of proof is upon the bailor seek- 
ing to charge the bailee with negligence that he 
was a bailee for compensation. 

32. What is the characteristic feature of a 
bailment for the sole benefit of the bailor? 

The entire absence of compensation to the 
bailee which also fixes the standard of his liability 
at slight diligence. 

33. What are the rights of the bailee in a 
bailment for the benefit of the bailor? 

1, The right to indemnity; 2, the right to con- 
tract for the preservation of the property ; 3, the 
right to incidental use of the property ; 4, the 
right to maintain an action for the injury or con- 
version of the thing. 

34. In whom is the right of property in the 
thing bailed? 

Unless by the terms of the express contract it 
is otherwise the right of property remains in the 
bailor and the bailee has no more than a mere 
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possessory interest, but either the bailee or the 
bailor may sue for an injury to or conversion of 
the subject of the bailment. 

35. What is the distinction as to the liability 
of a gratuitous bailee for misfeasance or non- 
feasance? 

Where one is a bailee without reward no 
liability attaches to a nonfeasance, for the failure 
to perform a gratuitous undertaking creates no 
liability; but if one has actually entered upon the 
performance of such a bailment contract he is 
liable for any failure to fulfil its terms by reason of 
his own fault. 

36. What constitutes misfeasance? 

Misfeasance is the performance of an act which 
might lawfully be done in an improper manner by 
which another person receives an injury (Bouvier, 
L. Diet.), gross negligence in the performance of 
the bailment contract is a misfeasance. 

37. What right has the bailee to the use of 
the property bailed ? 

If it be a bailment for the sole benefit of the 
bailor, he has none ; but where it is for the mutual 
benefit of the bailor and bailee, or for the sole 
benefit of the bailee, then he has the right of use 



6 9 

to the extent of the bailment, and in some cases 
where the bailment is for the sole benefit of the 
bailor but from the nature of the article bailed 
use is necessary to its proper care, he will be 
entitled to that use, but if a positive profit arise 
from such use it must be accounted for to the 
bailor. 

38. What degree of negligence renders the 
bailee liable on a bailment for his sole benefit? 

Gross negligence has been laid down since the 
time of Coggs vs. Bernard, 2 Ld. Raym., 909, as 
the test of liability for losses by the bailee in such 
cases. It is otherwise stated as being due care, 
which requires only "slight diligence," and this 
defined to be that degree of care or diligence 
which men habitually careless or of little prudence 
generally take in their own concerns. (Story, 
Bailm., sec. 16.) 

39. Where a bailment is of a character that 
necessarily involves an assumption of skill on 
the part of the bailee, what determines the ques- 
tion of liability ? 

A failure to exercise such skill may, and usually 
does, constitute gross negligence; but the skill 
of the average member of the same profession or 
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class is the standard of comparison; less than 
such average skill might not be; but a total ab- 
sence of all skill certainly would be gross negli- 
gence. 

40. How may bailments for the sole benefit 
of the bailor be terminated ? 

1, By full performance; 2, by mutual consent; 
3, at the option of either party, except where a 
particular thing was to be accomplished, when the 
bailee entering up upon performance must com- 
plete it; 4, by bailee's wrong; 5, by the death of 
either party; 6, by bankruptcy; 7, by a change 
of status of the parties. 

41. What marks the termination of the bail- 
ment? ' 

The redelivery by the bailee to the bailor of 
the property bailed or its delivery to one desig- 
nated by the bailor, and the bailment relation will 
continue to exist until this is done. 

42. On the termination of a bailment what 
should be done with the bailed property by the 
bailee ? 

It is the duty of the bailee to deliver either to 
the bailor or some one named by him the bailed 
articles in accordance with the terms of the bail- 
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merit contract, both as to person and to place; 
and if he does so without notice of an adverse 
claim he will be protected from liability, but if he 
has notice of such adverse claim, the delivery will 
be at his peril. 

43. What is essential to the creation of a 
commodatum, or bailment for the sole use of the 
bailee ? 

It must be created by contract, for only by the 
owner's consent can one acquire the right to a 
gratuitous use for his own benefit of the property 
of another; it must be without intended compen- 
sation to the bailor and must be for the exclusive 
use of the bailee. 

44. How may a bailment for the sole benefit 
of the bailee be terminated ? 

1, By the accomplishment of the purpose of the 
bailment; 2, by operation of law; 3, by mutual 
consent; 4, by the bailee's or borrower's wrong;" 
5, by either party at his option, except where it is 
for a definite time, when the bailor cannot ter- 
minate the bailment until the time expires. 

45. What is pledge and to what class of bail- 
ments does it belong ? 

A pledge, or pawn, is a deposit or delivery of 
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personal property as security for the payment of 
a debt or the performance of the engagement, 
with an implied power of sale in case of default; 
it belongs to that class of bailments which are for 
the mutual benefit of both parties. 

46. What is the distinction between a pledge 
and a chattel mortgage ? 

In a pledge the title remains in the pledgor, 
he having parted with possession, which he may 
regain by the payment of his debt or performance 
of his obligation ; while a mortgage is not only a 
pledge, but something more, as the title passes to 
the mortgagee, subject to be defeated if the debt 
or obligation of the mortgagor is paid or fulfilled. 

47. When does a pledgee acquire a better 
title than the pledgor has ? 

When he takes commercial paper before matur- 
ity, without notice, and for value in the usual 
course of business ; and when the true owner has 
placed the pledgor in a situation which would 
lead the pledgee to believe that the pledgor was 
the owner. 

48. What are the remedies of a pledgee 
after default of the pledgor ? 

He may sue on the debt without losing his 
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Hen on the pledged property; or he may sell it 
at common law after notice to the pledgor or in 
equity when his right is disputed or an account 
is necessary; or where there is a power of sale 
given by statute or by the contract of pledge itself. 

49. How must a sale of a pledge be made at 
common law ? 

Only after the debt which the pledge secures 
has become due can a sale be made, and then it 
must be after reasonable notice to the pledgor of 
the time and place of sale, and at public auction. 

50. Who is an inn-keeper? 

One who holds himself out to furnish food and 
lodging, or lodging only, to transients and who 
is bound to receive as guests all reputable persons 
who come in proper condition and are willing and 
able to pay for their entertainment so long as he 
has the accommodations for them. 

51. What liability has an inn-keeper for the 
goods of a guest ? 

At common law, an inn-keeper is liable as an 
insurer of the goods of his guest, except where 
a loss is occasioned by the act of God or of a 
public enemy, or by reason of the inherent nature 
of the goods, or by the negligence of the guest or 
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his servant or companion; statutes in some states 
also exempt the inn-keeper from loss by accidental 
fire. 

52. For what goods of a guest is an inn- 
keeper not liable ? 

Generally the liability extends to all movable 
goods and money placed within the inn, but those 
which are for exhibition or sale or retained in the 
exclusive custody of the guest are exempted. 

53. How may the inn-keeper be relieved 
from liabilitv? 

By contract or custom he may limit or perhaps 
relieve himself from liability entirely, and by stat- 
utes in some states his liability is limited to a 
certain amount and in others he is relieved of all 
liability on giving notice that the articles must be 
delivered to him for safe keeping. 

54. What is the nature of an inn-keeper's 
lien? 

Being compelled to afford entertainment to all 
who may apply and because of his liability for 
loss or injury to the goods of the guests the law 
has given him a lien upon all the property of his 
guests, as security for unpaid charges, and this 
extends to all goods brought upon the premises, 
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even though the guest be not the owner, unless 
the inn-keeper is aware that he is not the owner, 
when his lien attaches only to services rendered 
about these goods. 

55. How is the inn-keepers lien waived or 
lost? 

Like all liens a voluntary parting with posses- 
sion extinguishes the right, as does also an 
agreement to give credit by the inn-keeper, but 
the taking of security for the payment of a bill 
is not a waiver unless there is an agreement ex- 
pressed or implied that it will be; a tender by 
the guest will extinguish the lien, and where the 
guest has a set-off for an equal or greater amount, 
there is no lien. 

56. When is an inn keeper to be treated as 
an ordinary bailee of property in his charge? 

Where the goods of a guest are kept for show 
or sale, where they iare held under his lien for 
charges, and where they are the goods of 
boarders, not guests, he has the liability of an 
ordinary bailee for hire; but where they are left 
an unreasonable time by a departing guest, or 
deposited with him by one not a guest without 
compensation, his liability is one of a gratuitous 
bailee. 
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return it, or a return in an injured condition, he 
has established a prima facie case, and the de- 
fendant must rebut the presumption of negligence. 
(85 Pa. St., 391 ; 144 N. Y., 1.) 

14. To whom must delivery be made by the 
bailee on the expiration of the bailment? 

It is an absolute duty of the bailee to redeliver 
to the bailor, or some one authorized by him, if 
it be within his power, and if he makes a delivery 
to a wrong person, even though upon a forged 
order, he will be liable to the bailor irrespective 
of the question of negligence. 

15. How is it determined to whom the bailee 
must deliver the things on the termination of 
the bailment? 

If the contract of bailment be an express one, 
it usually determines to whom the thing is to be 
delivered, but if it does, not the contract which 
the law implies is that the bailee should redeliver 
the thing to the bailor. (Hale, 32.) 

16. What is the division of bailments as given 
by Sir William Jones and corresponding to the 
Roman classification (or civil law)? 

1, Depositum, or deposit; 2, mandatum, or 
commission; 3, commodatum, or loan; 4, mu- 
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tuum; 5, pignori acceptum, or pawn; 6, locatum, 
or hiring, which is subdivided into locatio rei, 
locatio operis faciendi, locatio operis mercium 
vehendarum, and locatio custodiae. 

17. What is depositum? 

A naked bailment of goods, to be kept for the 
bailor without reward, and to be returned when 
he shall require it. (Jones, Bailm., 36; Hale, 
38; Story, Bailmn., sec. 3.) 

18. What is mandatum? 

A delivery of goods or chattels to somebody 
who is to carry them or do some act about them 
gratis, without any reward for such work or car- 
riage. (8 Ind., 315.) A mandate is when one 
undertakes without recompense to do some act 
for another in respect to the thing bailed. (2 
Kent, Com. [12th Ed.], 568.) 

19. What is commodatum? 

A gratuitous loan of goods to be temporarily 
used by the bailee and returned in specie. It is 
a loan for use. (Hale, 81.) Lending for use is 
a bailment of a thing for a certain time, to be 
used by the borrower without paying for it. 
(Jones, Bailm., 118.) 
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tuum; 5, pignori acceptum, or pawn; 6, locatum, 
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tuum; 5, pignori acceptum, or pawn; 6, locatum, 
or hiring, which is subdivided into locatio rei, 
locatio operis faciendi, locatio operis mercium 
vehendarum, and locatio custodiae. 

17. What is depositum? 

A naked bailment of goods, to be kept for the 
bailor without reward, and to be returned when 
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gratis, without any reward for such work or car- 
riage. (8 Ind., 315.) A mandate is when one 
undertakes without recompense to do some act 
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a bailment of a thing for a certain time, to be 
used by the borrower without paying for it. 
(Jones, Bailm., 118.) 
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78. What presumption arises by proof of 
damage on behalf of the passenger? 

A presumption of actionable negligence on the 
part of the carrier, which will entitle the passen- 
ger to recover if there be no evidence in rebuttal. 

79. How may this presumption be rebutted? 

By showing that the act which caused the in- 
jury was the act of God, or of the public enemy, 
except where the carrier's negligence has con- 
tributed to the injury ; or by showing that there 
was no negligence on the part of the carrier, or 
if there was, that the negligence of the passenger 
also contributed to the injury. 

80. Can a carrier of passengers limit its liabil- 
ity by contract ? 

In some States it is held that they may limit 
their liability against ordinary negligence but not 
against gross negligence of their employees as to 
gratuitous passengers, but generally as to passen- 
gers for a compensation they cannot. 

81. How may the liability of a carrier be 
terminated? 

By ejectment from the vehicle for improper 
conduct or a refusal to comply with proper regu- 
lations ; by alighting at the station of destination 
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and by the delivery of the passenger to a con- 
necting carrier. 

82. A takes 50 bushels of wheat to a miller 
to be made into flour. Miller sells the wheat to 
B. What right has A in the matter? 

A can replevy the wheat from B, or sue either 
the miller or B for conversion. An agreement to 
deliver wheat to be manufactured into flour, is a 
bailment merely, and not a sale, and therefore A 
may replevy the wheat. Where a contract is 
made with the manufacturer to deliver to him 
raw material to be returned manufactured, the 
contract is one of bailment and not of sale, and 
title to the articles when manufactured remains 
in the original owner. The fundamental distinc- 
tion between a bailment and a sale is, that in the 
former the subject of the contract, although in an 
altered form, is to be restored to the owner; 
whilst in the latter there is no obligation to re- 
turn the specific article; the party receiving it is 
at liberty to return some other thing of equal 
value in place of it. 

83. A leaves a watch with a jeweler to be re- 
paired, the shop was burglariously entered with- 
out fault of the jeweler and A's watch was 
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stolen. A brings action against the jeweler. 
Can he recover ? State the rule. 

Upon it appearing that the goods were lost by 
a burglary committed upon the defendant's shop, 
it was for the plaintiff to establish affirmatively, 
that such burglary was occasioned or was not 
prevented by reason of some negligence or omis- 
sion of due care on the part of the jeweler, and 
there was no fault or negligence on the part of 
the jeweler, A clearly could not recover. The 
rule is that the bailee is only liable for loss of 
goods when he has been negligent. 

84. A delivers to B, a book-binder, 1,000 
books to be bound at $1 each. 500 of the 
books were bound and delivered by the bindery 
to A without exacting payment. The remain- 
ing 500 books were bound by B, and then 
pledged by him to C, as security for a loan of 
$1,000. C refused to deliver the books to A 
on demand. A consults you. What is the 
nature of the transaction and what are the re- 
spective rights of A, B and C under the circum- 
stances ? 

This is a bailment, and title to the books is in 
A, subject, however, to B's lien for the work done 
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upon it. B having a Hen, could pledge the same. 
C acquired all B's rights to retain the books until 
the entire amount due upon them was paid by A. 

85. A brings a wagon to B for repairs. It is 
worth $25 when taken. B repairs the wagon, 
increasing the value to $100. C has a judg- 
ment against B, and offers A $25 for his interest 
'in the wagon. A refuses to accept it. C then 
levies on the wagon and sells it under its 
judgment against B. A brings an action against 
C. Can he recover, and what is the extent ot 
the recovery ? 

The owner of property, who delivers it to an- 
other for the purpose of having repairs done 
thereon, or other work which adds to its value, 
does not thereby lose his title to the property. 
Therefore he may recover as damages from one 
who has converted the property, the value at the 
time of the conversion. Anything affixed to one's 
property becomes a part of that property, and 
title to it passes to the owner. In both of these 
cases, therefore, A can recover the value of the 
property when taken. 

86. A delivered goods to B, a warehouseman. 
C, the rightful owner of said goods brings ac- 
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tion against B, who is compelled to pay $500 
damages, their value. A demands the goods 
from B, who refuses to deliver them. A sues 
B. Can he recover ? 

The rule that a bailee cannot deny the title of 
his bailor, does not apply to a case where the 
bailor has been compelled, by action, to pay for 
the property to one having the true title; there- 
fore, A here cannot recover from B. 
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QUESTIONS AND ANSWERS 

ON 

SALES OF PERSONAL PROPERTY. 



i. What is a sale? 

A transmutation of property from one man to 
another in consideration of some price or recom- 
pense in value. (2 Blk., 446.) A transfer of the 
absolute title to property for a certain agreed 
price. It is a contract between two parties, one 
of whom acquires thereby a property in the thing 
sold, and the other parts with it for a valuable 
consideration. (Story on Sales, sec. 1.) A 
transfer of the absolute or general property in a 
thing for a price in money. (Benj. Sales, Sec. 
1.) A sale is a present transfer, by mutual 
agreement, of the absolute or general title to 
certain property for a certain price. (2 Schouler, 
Per. Prop., sec. 200.) For other definitions, 
see (Bouv. Law Die; Black's Law Die; New- 
mark, Sales) . 

(89) 
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2. How may a sale be effected? 

The property may be transferred immediately 
by the contract itself, or at a later period under 
and as a result of compliance with the terms of 
the contract. (Benj., Sales, i.) 

3. In how many ways may a sale be made? 

Two. Absolute sale and a conditional sale; 
the difference being that on the absolute sale the 
title passes as against all parties, while in a con- 
ditional sale the title passes only as between the 
parties and not as to third persons without no- 
tice. 

4. What is meant by property as generally 
used in the text books? 

The general ownership as distinguished from 
the special right of ownership (property) in a 
bailee or agent. The general ownership (pro- 
perty) may be transferred to one person subject 
to a special ownership (property) in another. 
(Benj., Sales, 2.) 

5. What is included under the term " goods ?" 

Generally all corporal chattels personal except 
money, but it does not include mere rights which 
have no palpable and visible form; promissory 



9i 

notes are in some states treated as merchandise, 
and in others they are held not to be goods. 

6. How are growing crops regarded? 

For practically all purposes they are treated as 
chattels personal, being produced by the industry 
of man. They are known as fructus industriales. 
(Benj., Sales, 3.) 

7. What is implied by the word " price ?" 

It signifies the consideration and implies that 
it is one of money, or at least one stated in 
money terms; it may be paid in full or in part, 
or only promised to be paid. 

8. Where the consideration is something 
other than money what is the transaction called? 

Whenever the consideration consists of other 
goods and there is no statement in money terms, 
the transaction is merely an exchange or a barter, 
although just as effective in passing title to the 
goods; an allegation of a sale, however, will not 
be supported by proof of an exchange or barter. 

9. If there be no consideration of any kind 
for the transfer of the property, what is such 
transaction called? 

It is a gift, and as between the parties, will be 
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effectual if there has been delivery of the thing 
with the intention to transfer the title, but in 
certain cases it will not be effectual as against 
creditors. 

10. How may a parol gift be effectuated? 

By subsequent delivery or authorized entry by 
the donee ; no actual delivery is necessary where 
the donee is already in possession. 

1 1 . What is the distinction between a sale 
and a bailment? 

In a sale there is no obligation to restore the 
specific goods and the receiver becomes the 
debtor of the deliverer, the property in the goods 
being changed; in a bailment the property is not 
changed and the receiver is bound to return the 
identical goods either in the same or an altered 
form. 

12. What is included under the term "sale?" 

A bargain and sale as well as a sale and de- 
livery; but the delivery of the goods is not 
essential to the transfer of the property therein. 

1 3. What is the difference between an agree- 
ment to sell and a sale? 

It is a contract in the narrower sense and 
creates a right in personam, which may or may 
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not be followed by a right in rem. But it does 
not transfer the property in the goods. If the 
title passes it is a sale — if it does not it is an 
agreement to sell. 

14. Who are the parties to a contract of sale? 

The seller and the buyer; and if the title passes 
to the buyer by the terms of the contract it is 
frequently called executed; and if it does not, 
executory. 

15. Should a contract of sale be made in 
writing? 

Independent of the Statute of Frauds any con- 
tract for the sale of personalty may be made by 
word of mouth and be perfectly valid, but by the 
17th Section of the Statute of Frauds, no con- 
tract for the sale of goods, wares and merchan- 
dise for the sale of ten pounds sterling, or up- 
wards, shall be allowed to be good, unless in 
writing, or certain alternatives, provided therein, 
are complied with; abo, as to sales of real prop- 
erty, the contract under the 4th Section of the 
Statute of Frauds must be in writing. 

16. What is the language of the original 
17th Section of the Statute of Frauds? 

" No contract for the sale of any goods, wares 
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and merchandise, for a price of ten pounds ster- 
ling, or upwards, shall be allowed to be good, 
except the buyer shall accept part of the goods 
so sold, and actually receive the same, or give 
something in earnest to bind the bargain, or in 
part payment, or that some note or memorandum 
in writing of the said bargain be made and signed 
by the parties to be charged by such contract, or 
their agents thereunto lawfully authorized." 

17. What must be the character of the goods 
in order to form the basis of the contract of 
sale? 

They may be either in actual, potential exist- 
ence and only possessed by the seller, or they 
may be such as are to be manufactured or ac- 
quired by the seller after the making of the con- 
tract of sale — in the latter case they are called 
"future goods." 

18. Of what character must the goods be 
which form the subject of a present sale? 

They must have an actual, potential existence 
and be owned or possessed by the seller at the 
time. A sale of a growing crop which has not 
yet matured or been harvested may be made, but 
a sale of fish which are not yet caught cannot be 
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made; although the fish have an actual, potential 
existence, there is no present ownership that can 
be the subject of sale. 

19. What is the nature of a contract of sale 
for goods which the seller must afterwards 
acquire by purchase ? 

Future goods, or goods which the seller must 
afterwards acquire by purchase after a contract 
for their sale has been made, give the contract 
for their sale the form and nature of a gambling 
venture, and is illegal where the parties do not 
contemplate any purchase and delivery of the 
goods to fill the contract, and are merely risking 
the difference between the contract price, and 
the market price of such goods at a future day, 
whereby one would win and the other lose that 
difference. (Irwin vs. Williar, no U. S., 499; 
Embry vs. Jemison, 131 U. S., 336.) 

20. When and under what circumstances is a 
sale of " futures " valid as to either party ? 

Wherever one of the parties to the contract of 
sale acts in good faith, either the seller or buyer, 
with the intention and expectation of delivering 
or receiving the things which are the subject of 
sale, the transaction as to him will be valid ; this 
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means only that the person acting in good faith 
may enforce the contract, or recover damages for 
its breach by the other party, while as to that 
other party the contract is void. (Benj. Sales, 13.) 

21. What is meant by the things which are 
the subject of sale having a potential existence? 

The meaning is that where a thing belongs 
to, or is the property of, the seller, and there 
would arise from that thing a natural increase, as 
the owner of sheep may expect a natural increase 
from the growth of wool on those sheep, such 
increase for a definite and reasonable period of 
time is said to have a potential existence, and on 
a contract of sale the property in such increase 
passes to the buyer as soon as it comes into 
actual existence within the time. (Benj. Sales, 13.) 

22. What is the effect of a contract for the 
sale of goods, the acquisition of which by the 
seller depends upon a contingency which may 
or may not happen ? 

Where there is a contract for the sale of a spe- 
cified amount of a specified crop to be grown 
upon a specified piece of land which ordinarily 
produces the amount, but through no fault of the 
seller produces a less amount under this contract, 
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the seller may deliver what is produced without 
liability for non-delivery of the remainder. 

23. What is the effect of a contract of sale of 
goods " to arrive " by a particular vessel, or by 
a certain time ? 

This does not import a stipulation on the part 
of the seller that the goods shall so arrive, but 
the contract is deemed to be dependent upon the 
double contingency that the vessel shall arrive in 
the ordinary course of navigation within the time 
limited therefor, if any, with the goods contracted 
for on board. 

24. What is the effect of a contract of sale 
whereby the seller purports to effect a present 
sale of future goods? 

Such a contract operates merely as an agree- 
ment to sell the goods and not as a sale, the fun- 
damental distinction being that in a sale the 
property in the goods passes to the buyer, while 
in an agreement to sell the property remains in 
the seller at the time of making of the contract. 

25. What is the effect of a contract to sell 
goods which have perished before the making 
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of the contract without the knowledge of the 
seller ? 

Such a contract is void, and cannot be enforced 
unless the context, or subject-matter of the con- 
tract indicates the specific goods, and provides for 
a substitution of similar goods in the place of 
those contracted about. 

26. How may the buyer be made responsible 
for loss or destruction of goods the subject of 
sale where the title has not passed at the time 
of the loss or destruction ? 

Only by express stipulation where the buyer 
takes upon himself the risk of any loss that may 
occur other than through the fault (which means 
reasonable act or default of the seller). In all 
cases where there is not this express stipulation 
there is an implied condition that the parties to 
the contract shall be excused if before breach, per- 
formance becomes impossible without the fault of 
either. 

27. How is the price in a contract of sale 
fixed? 

It may be by the contract itself, or in a manner 
agreed upon in the contract ; or by the course of 
dealing between the parties, or by what is just 



99 

and reasonable under the circumstances of the 
particular case. 

28. Where the contract of sale leaves the 
price to be fixed by a third person who will not, 
cannot or does not fix such price, whatsis the 
result ? 

Where the valuation fails to be made'by the 
third party because of his own default or neglect, 
and a delivery or part delivery has been made to 
the buyer, he may be compelled to pay a reason- 
able price therefor, but where the failure to fix 
the valuation is by reason of the fault of either of 
the parties to the contract, the one who is not in 
fault may maintain an action as for a breach of 
the implied contract or obligation, that neither of 
the contracting parties will do anything 'to pre- 
vent a third person from making a valuation. 

29. What is mistake ? 

That result of ignorance of law or fact^which 
has misled a person to commit that which, if he 
had not been in error, he would not have done, 
(Bouvier's Law Diet.) 

30. What is the effect of ^mistake of fact on a 
contract of sale ? 

When it has any operation at all, it renders the 
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contract void. (Tiffany on Sales, Chap, 5.) 
Where there is a material mistake of fact, there 
is no mutual assent; therefore, no actual con- 
tract, but an apparent one. 

3 1 . What are the rights of a party to such 
an apparent agreement ? 

He may either wait until the other party seeks 
to enforce it, and then set up its nullity as a 
defense; or may come forward actively as plain- 
tiff. In some cases, he may sue in equity to have 
the transaction declared void, or to be relieved 
from any possible liability under it. 

32. What are his rights where the contract 
has been executed under a continuance of the 
mistake ? 

He may repudiate the contract upon discovery 
of his mistake, and may then recover the money 
paid or the goods delivered by him under the 
contract, unless he has done something to render 
impossible a restoration of the other party to his 
former position. 

33. In the case of mistake, what is the posi- 
tion of a third party who is a bona fide pur- 
chaser ? 

Since mistake renders the contract void, and 
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not merely voidable, the first purchaser acquires 
no title under it, and so can pass no title to a 
bona fide purchaser from him. 

34. What, in general, are the rights of the 
purchaser who has paid all or part of the price 
in case of failure of consideration on the part of 
the seller ? 

He may rescind the contract and recover the 
money he has paid. 

35. But in such case, what must be the ex- 
tent of the failure of consideration ? 

The failure must be total to entitle the buyer 
to rescind. For, though he is not obliged to 
accept a partial performance, and if such partial 
performance is tendered, he may rescind the con- 
tract and recover back the price, yet if he has 
accepted a partial performance, he cannot, at 
least unless he returns what he has received, 
afterwards rescind, but in such case has his rem- 
edy in an action for breach of the contract. 

36. What are the essential features of fraud? 

A false representation of fact, made with a 
knowledge of its falsehood, or in reckless dis- 
regard whether it be true or false ; an intention 
that such representation shall be acted upon by 
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the complaining party, and the actual inducing of 
him to act upon it. (See Anson on Contracts, 
Part 2, Chap. 4; Tiffany on Sales, Chap. 5; 
Bouvier's Law Diet.) 

37. What is the effect of fraud upon a con- 
tract, and why ? 

It renders all contracts void or voidable, de- 
pending on the character of the fraud, both at 
law and in equity, for the reason that, but for the 
fraud, the complaining party would not have con- 
sented to enter into the contract; if in the in- 
ducement voidable, in the subject matter void. 

38. What remedy other than avoidance of the 
contract has the defrauded party? 

He may maintain an action, ex delicto, for de- 
ceit, in which he may recover such damages as 
he has suffered by reason of the false representa- 
tion. 

39. Explain the doctrine of caveat emptor. 

It means that the buyer purchases at his 
own risk in contracts of sale. In other words, 
the seller is not bound to disclose defects to the 
buyer, at least where such information is open to 
the buyer upon the exercise of ordinary diligence. 
But there must be merely an omission to disclose, 
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and not an active attempt to deceive or misrepre- 
sent. 

40. In considering the characteristics of fraud, 
of what must the false representation consist ? 

Of fact, as distinguished from mere opinion, 
intention or the law. 

41. May a person be liable for a false repre- 
sentation, though his motive was innocent ? 

Yes, as where he makes the representation 
with no reasonable ground of belief in its truth- 
fulness. 

42. How material must the false representa- 
tion be ? 

It must constitute an inducement to the other 
party to enter into the contract. It need not be 
the sole inducement, so that it is a material ele- 
ment in influencing his conduct. 

43. What election has the defrauded party ? 

He may (1) affirm the contract, in which case 
he may recover damages for the fraud in an action 
of deceit, or, if sued for the price, set up the 
fraud in reduction of such price. (2) He may 
rescind the contract within a reasonable time 
after discovery of the fraud, unless it has become 
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impossible to restore the other party to his for- 
mer position, or unless a third person has bona 
fide and for value, acquired an interest in the 
goods. 

44. Distinguish between the positions of 
bona fide purchasers, in such case, and in case 
of mistake. 

Since mistake renders the contract void, the 
bona fide third person can acquire no title from 
the original purchaser, who himself acquired no 
title under the void contract; since fraud, if in 
the inducement, renders the contract voidable 
at the option of the defrauded party, it is valid 
until rescinded, and a third person buying in 
good faith before rescission acquires an inde- 
feasible title, and this upon the principle of con- 
venience, that when one of two innocent parties 
must suffer from the fraud of a third, the loss 
should fall on the one who enabled such third 
party to perpetrate the fraud. 

45. Where the defrauded party has once 
affirmed the contract, what is the effect of such 
affirmance? 

Affirmance, once made, completely determines 
the right of election. Upon affirmance, his sole 
remedy is to recover damages in ^ : ^n of de- 
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ceit, or, if he is the buyer and is sued by the 
seller for the price, he may set up the fraud by 
way of counter-claim. The contract, if affirmed 
at all, must be affirmed in toto, and such affirm- 
ance may be by conduct, that is, implied, as well 
as express, or by words. 

46. How is the question of reasonable time 
within which to rescind, after discovery of the 
fraud, decided? 

By the circumstances of the particular case. 
Thus the lapse of considerable time, during which 
the position of the other party has materially 
altered to his disadvantage, or the rights of third 
parties have intervened, will defeat the right of 
rescission. 

47. What, in substance, are the provisions of 
the statute of 13 Elizabeth, c. 5, in regard to 
sales in fraud of creditors ? . 

That all conveyances and sales of land or chat- 
tels made with intention of delaying, hindering or 
defrauding creditors shall be void and of no effect 
against them. But the intent to defraud must be 
common to seller and buyer, so that a bona fide 
purchaser for value from the fraudulent debtor 
acquires a good title. Also the title acquired by 
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a bona fide purchaser for value from the fraudu- 
lent buyer is indefeasible. 

48. Is it fraudulent at common law for a 
debtor to prefer one creditor to another ? 

No, so that in the absence of statutory provi- 
sions he may, if unable to pay all his debts, pay 
off one or more of his creditors out of his avail- 
able funds or property to the exclusion of the 
others. And this is so even though both debtor 
and preferred creditor know that the effect of 
such arrangement will be to deprive other credit- 
ors of the power of reaching the debtor's effects 
by legal process, and that such is the intention of 
the debtor. 

49. Is the question whether a transfer of 
goods is bona fide or fraudulent one of fact or 
of law ? 

It is generally held to be a question of fact for 
the jury. Thus it is sometimes held that con- 
tinued possession by the seller after a nominal 
sale is not fraud per se, but a fact to be consid- 
ered by the jury as an evidence of fraud. 

50. In this connection, how extensive is the 
term " creditors ?" 

It includes subsequent as well as existing cred- 
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itors, and persons having claims sounding in tort 
as well as those with claims arising ex contractu, 
also the claim of a wife for alimony. 

51. Are sales in fraud of creditors actually 
void? 

No; though the statute declares such sales 
void, they are in fact voidable at the option of 
the defrauded creditors; a subsequent bona fide 
purchaser for value before avoidance acquires an 
indefeasible title, and such sale is likewise good 
as between the parties, who cannot defeat the 
sale by alleging their own fraud. 

52. What is the rule as to the necessity of 
delivery in order to effect a transfer of property ? 

The general rule is that delivery is not essen- 
tial to effect such transfer. But in some states 
this is modified by the requirement that delivery 
is a requisite to such transfer as against bona fide 
purchasers and attaching creditors without notice. 

53. What constitutes delivery ? 

The decisions are not entirely in harmony on 
this point. But it may be said that preference 
will often be given a bona fide buyer as against 
an attaching creditor of the seller on very slight 
evidence. Thus the delivery of the keys of a 



io8 

warehouse where the goods in question are stored 
is a good delivery of the goods ; again, where the 
seller has possession of the goods, an agreement 
by him to hold as bailee for the buyer will oper- 
ate as a delivery. 

54. Classify unlawful contracts of sale, and 
state their effect. 

Contracts of sale may be unlawful (a) at com- 
mon law, (b) from public policy, (c) by statute. 
They are void. 

55. What sort of contract of sale is illegal at 
common law ? 

Where the thing contracted to be sold is in 
itself contrary to good morals or decency. 

56. May the sale of a thing innocent in itself 
be illegal ? 

Yes, where it is intended to be used for an 
unlawful purpose. The prevailing rule in the 
United States regarding the seller's position in 
such case is, that his mere knowledge of the 
purchaser's unlawful purpose does not invalidate 
the sale, but that the sale is void if the seller does 
any act to aid in the buyer's unlawful purpose, or 
if the illegal purpose is made a part of the con- 
tract of sale. 
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57. Name some classes of sales which, under 
modern decisions, are still prohibited by public 
policy ? 

Sales of offices; contracts of sale in unreason- 
able restraint of trade ; sales of law suits. 

58. May an interest in property be pur- 
chased, subject to adverse claims, rendering 
litigation necessary for the realization of the in- 
terest so purchased ? 

Yes, the sale of an interest to which the right 
to sue is incidental is valid, and distinguished 
from the sale of a mere right of action, which is 
invalid. 

59. Name four classes of sales prohibited by 
statute. 

The sale of an unlicensed business (prohibited 
by implication, where the statute requires a 
license); the sale of intoxicating liquors; sales 
wagers. 

60. Is a contract necessarily prohibited where 
it is subjected to a statutory penalty ? 

By the weight of authority, the imposition of 
such penalty is only prima facie evidence of an 
intention to prohibit. In ascertaining such inten- 
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tion of the legislature, which, once ascertained, 
always governs, the courts will consider among 
other points, whether the object of the penalty is 
public protection as well as revenue, in which 
case it amounts to a prohibition; also, if the 
penalty is recurrent upon every breach of the 
statutory provisions, the inference is that the 
penalty was intended as a prohibition. 

61. What is the character of a contract of 
sale in violation of a statute conditionally for- 
bidding the sale of intoxicating liquors, as by 
requiring a license of those selling the same? 

Such sale is held to be void, statutes of this 
kind being construed as intended to diminish the 
evils of intemperance, and not merely to raise 
revenue. 

62. Are contracts of sale made on Sunday 
valid ? 

At common law, yes. Under the various 
statutes passed in different jurisdictions prohibit- 
ing certain acts on Sunday, the question whether 
sales are included in the prohibition depends on 
the terms of the particular act. For instance, if 
the statutory prohibition is directed only against 
labor, sales are not forbidden; again, where it is 



Ill 



directed against labor, work or business of a 
man's "ordinary calling/' sales made not in the 
exercise of such calling are valid. 

63. May a void sale made on Sunday be 
subsequently ratified ? 

On this point the cases in this country are in 
direct conflict. It may be stated, however, that 
where goods, the sale of which is contracted for 
on Sunday, are not delivered until a week-day, 
the buyer is liable, not on the original contract, 
but upon a subsequent implied promise to pay 
for the goods received. 

64. Is an executory contract for the sale of 
goods where the seller has not the goods, nor 
any means of obtaining them, except by himself 
buying them in the market, necessarily a wager- 
ing or gaming contract, and hence illegal under 
the various modern statutes prohibiting such 
contracts ? 

No. Such a contract, where an actual delivery 
of the goods is contemplated by the parties, 
either absolutely or in case either party demands 
it, is valid. Not so, however, where no actual 
sale and delivery is contemplated, but merely a 
speculation in the rise and fall of prices, arid a 
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71. Distinguish condition from warranty. 

A condition is a statement or promise vital to 
the contract, so that breach of it by the party 
bound by it will discharge the other party to the 
contract; warranty, though sometimes loosely 
used as synonymous with condition, in its nar- 
rower sense means (i) a subsidiary promise in 
the contract, the breach of which could under no 
circumstances do more than give rise to an action 
for damages, and (2) a condition, the breach of 
which might have discharged the contract had it 
not been so far acquiesced in as to lose its effect 
for that purpose, though it may give rise to an 
action for damages. (Anson on Contracts, Part 
2, Chap. 4.) 

72. What is to be considered in determining 
whether a particular term of a contract is a con- 
dition or a warranty ? 

The intention of the parties, that is, whether 
they regarded the term in question as essential to 
the contract. 

73. What two sorts of conditions precedent? 

Those the breach of which effects a discharge 
of the contract, and those which merely suspend 
the operation of the promise pending their fulfil- 
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ment. The latter are known as suspensive or 
suspensory conditions. 

74. How is it determined whether stipula- 
tions as to time are conditions precedent? 

By discovering, upon a fair consideration of the 
circumstances of the case and of the language of 
the parties, whether they intended time to be of 
the essence of the contract. 

75. What implied condition accompanies a 
contract for the sale of goods by description ? 

That the goods shall correspond with the de- 
scription. This is sometimes called a warranty, 
but it is, properly speaking, a condition precedent 
to the seller's right of action on the contract. 

76. When will impossibility of performance, 
arising after the formation of a contract, excuse 
performance ? 

When such impossibility arises (1) from the 
destruction of the specific goods constituting the 
subject of sale ; (2) from a change in the law. 

77. Give an example of waiver of a condition 
precedent. 

Where the injured party elects to treat non- 
performance of a condition in his favor as a mere 
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breach of warranty, instead of as ground for re- 
scinding the contract. In case of such election 
he may still seek his remedy in a suit for damages. 

78. Where the seller agrees to sell a specified 
article, and deliver same at a time certain, and 
then puts performance out of his own power by 
destruction or other disposition of the article, 
what is the position of the buyer ? 

This is a case where performance of a condi- 
tion precedent (tender of payment) by one party 
(the buyer) is excused by what amounts to re- 
nunciation of the contract by the other party, so 
that, in the case given, the buyer may bring suit 
for the breach without performing the condition 
precedent of tendering the price. 

79. May a person be held on a warranty 
given after a contract of sale is completed ? 

Yes; provided it is supported by a new and 
distinct consideration. 

80. How is it determined whether a given 
term in a contract amounts to a warranty or not ? 

Ey the intention of the parties as gathered from 
the facts and circumstances of the case. A rep- 
resentation of fact made by the seller as an in- 
ducement to the purchaser to buy, and on which 



the purchaser relies, will be construed as a war- 
ranty; a mere commendatory expression or state- 
ment of opinion will not be so construed. 

8 1. Is the question whether a particular rep- 
resentation is one of fact, or a mere expression 
of opinion or commendatory expression, a 
question for the court or for the jury? 

If the language of the representation is not un- 
mistakable, it is for the jury; however, if the 
warranty be contained in a written contract, the 
construction of such warranty is for the court. 
Whether or not the language is unmistakable is 
for the court to decide, and on this question the 
different courts are liable to decide differently. 

82. Will a general warranty be held to ex- 
tend to known or patent defects ? 

No, for the reason that the buyer and seller 
cannot be presumed to rely on and to assert, re- 
spectively, the truth of what they know is untrue. 
But the buyer may prefer to rely on a warranty 
rather than on his own judgment, and have the 
warranty so worded as to protect him against 
patent defects. 

83. What is impliedly warranted by the seller? 
His title to the goods sold. This is now the 

general rule, though formerly held otherwise. 
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84. Is there a distinction in this respect be- 
tween goods in possession of the seller and 
those in possession of a third party ? 

Though such a distinction has been sometimes 
made, the tendency of the later decisions is 
against it, so that there is an implied warranty 
of title in both cases. 

85. State a notable exception to this general 
rule. 

In the case of official sales, as by a sheriff, ex- 
ecutor, auctioneer, etc., where the circumstances 
are such as to indicate that the seller sells only 
such interest in the goods as he may possess. 

86. As a general rule, does the sale of goods 
carry with it an implied warranty of the quality, 
fitness or condition of the goods ? 

Subject to a number of material exceptions, 
the general rule is that it does not. The maxim, 
caveat emptor, applies to such cases, though the 
modern tendency is to diminish its scope by 
widening the field of implied warranties. 

87. What warranty is (perhaps) implied 
where goods are purchased from the manu- 
facturer? 

That they are free from latent defects arising 
from the process of manufacture. 
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88. Where the buyer relies on the seller's 
skill or judgment in ordering goods to be used 
for a particular purpose made known to the 
seller, and the goods are such as the seller 
usually supplies in the course of his business, 
what implied warranty binds the seller ? 

That the goods in question are reasonably fit 
for the particular purpose for which purchased. 
This rule is based on the fact that in such case 
the buyer trusts to the seller to supply the appro- 
priate goods, and not to his own inspection or 
instructions. 

89. May there be an implied warranty of 
merchantableness of goods sold ? 

Yes, as where a sale of goods by description 
takes place, and the buyer has not an opportunity 
to examine them. 

90. Does an implied warranty of wholesome- 
ness accompany a sale of provisions ? 

It has been so held in some cases, especially 
where the goods are bought for domestic con- 
sumption and not as merchandise. On this point 
the modern decisions seem to be less strict than 
Blackstone states the rule to be at common law. 
(See 3 Blackstone, 166.) 
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9i. What implied warranty accompanies a 
sale of goods by sample ? 

That the bulk of the goods shall correspond in 
quality with the sample. But there must be an 
understanding between the parties, express or 
implied, that the sale is by sample, and the mere 
fact that a sample is shown is not sufficient to 
establish such understanding. 

92. Is the term "warranty," as used in re- 
gard to quality, fitness, condition and sale by 
sample, strictly speaking, correct ? 

Inasmuch as, in such cases, the buyer may re- 
ject the goods if not conforming to the repre- 
sentation, it would seem that "condition" would 
be the preferable term, but warranty is the ex- 
pression generally used. 

93. Will an express warranty exclude an im- 
plied one upon the same subject ? 

Yes, if such appears to have been the intention 
of the parties upon a construction of the contract. 
But the intention may sometimes be shown to 
have been to superadd the express warranty to 
the implied one, for the further security of the 
buyer, as where an express warranty that goods 



121 

sold shall pass inspection was held not to exclude 
an implied warranty of merchantableness. 

94. What is the duty of the buyer and seller, 
respectively, in the matter of performance of the 
contract of sale ? 

Of the seller to deliver the goods, and of the 
buyer to accept and pay for them, according to 
the provisions of the terms of the contract. 

95. Where nothing is said in the contract as 
to relative time of delivery and payment, what 
is the law ? 

That delivery and payment are concurrent 
conditions. That is to say, the sale is for cash, 
and the seller is not bound to deliver, nor the 
buyer to pay, except upon performance, or tender 
of performance, by the other. 

96. What is delivery ? 

Voluntary transfer of possession of the goods. 
This transfer may be either actual or construct- 
ive, as by delivery of the key of the place where 
the goods are stored, or of the bill of lading. 

97. In the absence of any agreement on the 
subject, express or implied, where is the place 
of delivery ? 

The seller's place of business if he has one; if 
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not, his residence. If, however, the sale be of 
specific goods which, when the contract of sale is 
made, are known to the parties to be in some other 
place, then that place is the place of delivery. 

98. Give examples of agreements, either ex- 
press or implied, changing this rule in the 
particular case. 

Where the seller is bound, expressly or im- 
pliedly, to notify the buyer of the place of deliv- 
ery or of the readiness of the goods, before the 
buyer can be held on the contract; again, where 
the buyer is so bound to notify the seller of the 
place of delivery before the seller can be held to 
performance. 

99. Where the seller is to deliver the goods, 
but no time is fixed by the contract, within what 
time must he deliver ? 

Within a reasonable time, and unreasonable 
delay in delivering will relieve the buyer of his 
obligation under the contract to receive. What 
constitutes reasonable time in such case is a ques- 
tion of fact to be determined by a consideration 
of the circumstances of the sale; on the other 
hand, the construction of an express agreement 
as to time is a question for the court. 
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ioo. When a certain number of days are 
specified for delivery, how are they counted ? 

They are counted consecutively, beginning with 
the day after that of the contract, and including 
Sundays. But if the last day of the number falls 
on Sunday, it is not generally counted, the time 
for delivery being then extended one day. In 
mercantile contracts the term "month" is con- 
strued as meaning a calendar month. 

101. Where the seller delivers a greater 
quantity of goods than contracted for, is the 
buyer bound to accept ? 

According to the general rule in this country 
he is not. But it has been held in some cases 
that he is so bound, where a greater amount than 
contracted for is delivered, with a request to 
select or separate the required amount, if such 
selection or separation imposes on him no addi- 
tional trouble or expense. 

1 02. What is the rule where the goods 
ordered are sent, correct in quantity, but mixed 
with other goods ? 

That the buyer is not bound to accept. The 
buyer cannot be thus compelled by the action of 
the seller to go to the extra trouble of separation 
or assortment. 
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103. What is the position of the parties where 
the seller delivers less than the amount con- 
tracted for? 

The buyer may refuse to accept. If he accepts, 
however, it is generally held that he must pay for 
such partial delivery at the contract rate, though 
he may reduce the amount to be paid the seller if 
he can show that he has sustained damages by 
the seller's failure to fully perform. 

104. Where a certain sum or amount is 
named, may the parties yet save themselves 
from liability as to exact compliance in this 
respect ? 

Yes, by inserting into the agreement such qual- 
ifying terms as "more or less" or "about/' or 
other qualifying provisions, as the capacity of a 
certain plant or warehouse, the exigencies of the 
situation as determined by future developments, 
etc. 

105. What are the rights of the parties to a 
contract for the sale of goods to be delivered in 
installments and separately paid for, where 
there is a failure to deliver one or more install- 
ments, on the one hand, or failure to pay on the 
other ? 
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On this point the authorities differ. But the 
weight of authority in this country is that such 
breach by the seller entitles the buyer to repudi- 
ate the whole contract, though there seems no 
well-settled rule as to the position of the seller 
in case of default by the buyer. 

1 06. Where the seller is to deliver the goods, 
and he delivers to a carrier for transmission to 
the buyer, is this a performance of his agree- 
ment to deliver ? 

Prima facie it is, the carrier being generally 
considered the bailee of the party to whom the 
goods are sent; but if the seller is bound to de- 
liver at the buyer's residence or at a distant place, 
the carrier is the seller's bailee, and delivery to 
such carrier is not delivery to the buyer. And in 
all cases the seller must use due care and dili- 
gence in delivering to the carrier. 

107. What is, ordinarily, the purchaser's 
right of inspection ? 

Unless otherwise agreed between the parties 
the purchaser has the right to inspect the goods 
before accepting. He may, of course, waive in- 
spection, and such waiver may be implied as well 
as express, as where the purchaser fails to inspect 
within a reasonable time. 
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108. What is acceptance in contracts of sale ? 

It is assent by the buyer that the goods are to 
be taken by him in performance of the contract. 
(Tiffany on Sales, Chap. 8.) Such assent may 
follow or it may precede delivery; it may be ex- 
press or it may be implied, as by the purchaser's 
performing acts of ownership in relation to the 
goods. 

109. How and when is payment to be made ? 

Unless otherwise agreed, in cash and at the 
time of delivery or of the seller's readiness to 
deliver. 

1 10. What is the effect of payment by nego- 
tiable security? 

It is absolute or conditional, according to the 
intention of the parties. If there is no agreement 
between the parties, express or implied, on this 
point, the presumption in most jurisdictions is 
that the payment is conditional, so that the seller's 
right to the price revives in case the security is 
not honored. 

in. Of payment to an agent ? 

In general it may be said that payment to a 
factor or to an agent intrusted with possession of 
the goods, with power to sell them, is binding on 
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the seller, but that payment to a broker or to an 
agent not intrusted with possession is not binding. 

112. Classify the rights of the unpaid seller 
against the goods. 

In general, and subject to certain exceptions, 
he has : ( I ) A lien on the goods for the price while 
he retains possession of them ; (2) In case of the 
insolvency of the purchaser, the right to stop the 
goods in transit after he has parted with the pos- 
session of them; (3) A right of resale. 

113. How may the unpaid seller of goods, 
while still in possession of them, lose his right 
of lien? 

By waiver, and this waiver may be either ex- 
press or implied, as where he sells the goods on 
credit or takes negotiable paper in conditional 
payment. 

114. May the seller's lien, thus waived, be 
revived ? 

Yes, as where the term of credit on which the 
goods were sold has expired, or the negotiable 
paper taken in conditional payment has been dis- 
honored, or where the purchaser has become insol- 
vent even before expiration of the term of credit. 
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115. In case of partial delivery, may the seller 
exercise a right of lien on the remainder ? 

Yes, unless such partial delivery was so made 
as to indicate an intention of waiving the lien. 

116. May the seller's lien be destroyed by a 
subsale or other disposition by the purchaser ? 

Not unless the seller has assented to such dis- 
position. But his assent may be either express 
or implied. 

117. How only may the right of stoppage in 
transit be defeated other than by waiver, or by 
delivery to the purchaser or its equivalent ? 

When the purchaser in possession, with the 
seller's assent, of the bill of lading representing 
the goods transfers same to a bona fide purchaser 
for value. 

118. Against whom may the right of stoppage 
in transit be exercised ? 

Only against an insolvent purchaser. And 
such right of stoppage is paramount to the claims 
of all parties claiming under the purchaser, ex- 
cept a bona fide purchaser for value of the bill of 
lading. It is subject, however, to the carrier's 
lien for his transportation charges. 
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Not only by the unpaid seller, but also by any 
one standing in a substantially analogous posi- 
tion. Thus, the right of stoppage in transitu 
may be exercised by an agent of the seller to 
whom the bill of lading has been indorsed by a 
surety who has paid the price, by an agent who 
has bought goods for his principal with his own 
money, etc., etc. 

1 20. What is the essential feature of stoppage 
in transitu ? 

That the goods be, at the time, in the posses- 
sion of a middleman or intemediary for the pur- 
pose of transmission from the seller to the pur- 
chaser. And delivery to the purchaser even after 
bankruptcy, or to his trustee or assignee in bank- 
ruptcy, terminates the transit, and with it, of 
course, the seller's right of stoppage. 

121. Reverting to Question 117, what effect 
on the right of stoppage in transitu has a trans- 
fer of the bill of lading by the purchaser by way 
of pledge or mortgage ? 

In such case the seller may still in equity exer- 
cise the right, but subject to the pledgee's or the 
mortgagee's incumbrance, and he may also com- 
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pel such incumbrancer to exhaust any other 
securities he may hold before resorting to the 
goods covered by the bill of lading. 

122. What action on the part of the seller is 
necessary to effect a stoppage in transitu ? 

Any notice to the person in actual possession 
of the goods in course of transmission, or to his 
principal or employer, is sufficient. But where 
the principal is not in actual possession himself, 
the notice to him must be given at such time and 
under such circumstances as to permit him, by 
the exercise of reasonable diligence, to communi- 
cate with his servant or agent in time to prevent 
delivery of the goods to the purchaser. 

123. What is the effect of a stoppage in 
transitu, when accomplished, on the positions of 
the parties? 

To restore them to the positions they occupied 
before possession of the goods was given to the 
carrier or third party. In other words, the sale 
is not rescinded, but the seller regains possession 
of the goods, so as to enable him to exercise his 
rights as unpaid seller. 

124. What choice of remedies has the unpaid 
seller who has exercised his right, either of lien 
or of stoppage in transitu ? 
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He may either sue for the price or resell. That is 
to say, he may (i) store or retain the goods for 
the purchaser, and sue him for the contract price ; 
(2) he may, as agent for the purchaser, sell the 
goods and recover the difference between the 
contract price and the price realized on the resale. 
It is sometimes said that he may also elect to 
retain the goods as his own, and recover the 
difference between the contract price and the 
market price at the time and place of delivery; 
but since in such case the seller both keeps the 
goods as his own and at the same time sues on 
the contract, it would seem that he can resort to 
this third-named remedy only in cases where the 
property has not passed. For if the property 
has passed he can only keep possession of the 
goods for himself on the basis of rescission, in 
which case he could not be consistently allowed 
to still maintain an action on the contract thus 
rescinded for the difference between the contract 
and the market prices as above. 

125. What is the seller's remedy where the 
purchaser refuses to accept and pay for goods, 
the property in which has not passed ? 

Since in such case the goods are still his, his 
only remedy is, in general, an action for damages 
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against the purchaser for non-performance. If, 
however, by the terms of the contract, the price 
is payable irrespective of delivery, the seller may, 
of course, sue for the price upon breach of the 
promise to pay, leaving the purchaser to his cross 
action in case of non-delivery by the seller after 
receiving the price. 

126. Where the property has passed, what is 
the sellers remedy upon breach of the promise 
to pay ? 

He may sue for the price of the goods. If the 
sale is on credit, or payment is made dependent 
on a contingency, the seller must, of course, wait 
till the credit period has passed, or the condition 
is fulfilled. 

127. Where the property has thus passed, 
but the seller is still in possession of the goods, 
may he rescind the contract and keep the goods 
as his own ? 

According to some of the decisions in this 
country, he has this remedy among others, in 
which case he can recover the difference between 
the contract price and the market price at the 
time and place of delivery. 

128. In what two ways may the purchaser's 
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right of action arise on account of breach of 
contract by the seller? 

(i) By breach of the principal contract for the 
transfer of the property and delivery of possession ; 
(2) by breach of a collateral contract of warranty, 
as, in case of some defect in the goods, covered 
by a warranty clause. 

129. Before the property has passed, what is 
the purchaser's only remedy for breach of con- 
tract by the seller? 

An action for the breach. Where he has made 
payment and the seller fails to deliver, the pur- 
chaser may rescind and sue on an implied contract 
for money had and received, or without rescind- 
ing he may sue for non-delivery, and recover the 
market price of the goods. If he has not paid, 
he may recover damages for the breach, and the 
measure of damages in such case is generally the 
difference between the contract price and the 
market price at the time and place of delivery, 
since, with the money still in his possession, he 
has the open market in which to buy. 

130. What is the measure of damages where 
there is no market price? 

In such case the measure of damages may be 
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ascertained by reference to the prevailing price in 
the nearest available market, plus the expense of 
carriage to the place of delivery ; or, if there is no 
such available market, then in some cases by 
reference to the cost of manufacturing the goods. 
Where exactly the same kind or description of 
goods cannot be obtained, the damages may be 
determined by the price of the next best substi- 
tute, if it is reasonable for the purchaser to adopt 
that course, and where no such substitute is avail- 
able, he may be entitled to special damages. 

131. Distinguish between general and special 
damages. 

Those arising directly and naturally from the 
breach of the contract, under ordinary circum- 
stances, are known as general damages, while 
special damages are those arising directly and 
naturally from the breach of contract under the 
special circumstances of the case as contemplated 
by the parties. Bouvier's definitions are : Gen- 
eral Damages : those which necessarily and by 
implication of law result from the act or default 
complained of. Special Damages: such as arise 
directly, but not necessarily or by implication of 
law, from the act or default complained of. 
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132. Is mere knowledge by, or communica- 
tion to, a party of the special circumstances of 
the case, sufficient to charge him with liability 
for special damages ? 

No ; such knowledge or communication must 
be received under such circumstances as to reason- 
ably imply that it formed the basis of the agree- 
ment ; that is, in the absence of an express agree- 
ment to that effect as to lead a reasonable man to 
contemplate the special damages as a probable 
result of a breach of the contract. 

133. When will specific performance be 
granted a party through a suit in equity? 

Only where he has no adequate remedy at law. 
For example, where the goods contracted for are 
of unusual rarity, or possess an intrinsic value as 
a work of art, so that the purchaser cannot go 
into the market and secure their equivalent, an 
action at law for damages will not afford him an 
adequate remedy, and a suit in equity for specific 
performance will lie. 

134. Where the property in the goods has 
passed to the purchaser, what are his rights in 
case of wrongful failure or refusal, on the seller's 
part, to deliver? 

He has the same right of action on the contract 



136 

as if the property had not passed, and in addition 
the rights of an owner, so that he may, if not in 
default himself, maintain an action in tort for 
conversion and even of replevin. 

135. Under an executory contract of sale, 
where a warranty (or undertaking) of quality, 
fitness or condition of the goods is broken, what 
is the purchaser's right? 

In such case the warranty or undertaking is 
considered a condition precedent to the pur- 
chaser's obligation under the contract, and he 
may consequently reject the goods and refuse 
payment. 

136. Under like circumstances, but where the 
property has passed, what are his rights ? 

In most jurisdictions it is held that by accept- 
ing the goods, the purchaser has waived his right 
to reject, and must seek his remedy either by an 
action for damages for breach of the warranty, or 
by setting up such breach in diminution or ex- 
tinction of the price, and this both in case of an 
unconditional sale of a specific chattel, when the 
contract itself works an acceptance, or in case of 
a contract for the sale of unascertained goods 
subsequently accepted. But in some jurisdictions 
it is held that in case of breach of an express 
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warranty the purchaser may rescind the contract 
and return the goods. 

137. In this connection, what distinction is 
sometimes made between breach of condition 
and breach of warranty ? 

To the effect that a warranty survives accept- 
ance, even as to known defects, so that the pur- 
chaser may recover damages for breach thereof, 
while a condition does not so survive, so that the 
purchaser, upon acceptance after opportunity to 
inspect, is precluded from recovering damages for 
breach of the condition. But while this is held to 
be the law by some of the cases, the decisions are 
generally to the effect that in such case the pur- 
chaser may, in effect, treat the breach of condi- 
tion as a breach of warranty, with its proper 
remedy, as above. 

138. What is the measure of damages for 
breach of warranty of quality, condition or 
fitness ? 

The loss directly resulting to the purchaser 
from the breach. Such loss or measure of dam- 
ages is prima facie the difference between the 
actual value of the goods and their value if they 
had been as warranted. But the rules regarding 
special damages also apply. 
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